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FIRST    DAY.    FEBRUARY,    :J3"',    1893 


Prolocole. 

Lc  Tribunal  s'esl  leuiii  a  I'aris  dans  I'liolcl  du  Minislcrc  dcs  Aflaircs 
Elrangeres  do  France. 

Lcs  Arbitres  presents  olaient : 

L'Monorable  John  M.  Harlan,  .luge  de  la  Cour  Supreme  des  Elals- 
Unis,  un  des  Arbilres  designes  par  les  Elals-Unis; 

M.  le  Baron  Alpuonsk  de  Courcel,  Senalcur,  Arbilre  designe  par  la 
France ; 

Lc  Tres  Honorable  Lord  Hannen,  Pair  d'Anglelerre,  siegeant    a  la 
Cour  Supreme  d'Appcl,  undes  Arbilres  designes  par  la  Grande-Bretagnc, 

Lesquels  se   sonl  assures  que  leurs  pouvoirs  respeclifs  elaienl  en 
bonne  ct  valable  forme. 

M.  le  Baron  de  Colrcel  est  invite  par  scs  coUegues  a  prendre  place 
an  fauteuil  de  la  Presidence  pour  la  presente  seance. 

.Vssistenl  a  la  seance  : 

M.  William  NVilllvms,  en  qualite  d'Ageiil  Special  et  Conscil  Adjoint 
pour  les  Ktats-Unis  d'Amerique,  el 

L'llonorable  M.  Cuarle-s  II.  Tiii'i'Eii,  en  qualite  d'.Vgent  de  t^a  Ma- 
jcste  Brilannique. 

MM.  Williams  el  Tupi'ER  ont  depose  sur  le  bureau  du  Tribunal  Ar- 
bitral les  Commissions  qui  les  accreditent  dcvant  le  Tribunal. 

.\ssistent  egalement  a  la  seance,  en  qualite  de  Conseils  du  Gouverne- 
ment  Britanniquc  : 

Sir  Charles  Russell.  Conseil  de  la  Reinc,  Membrc  du  Parlemcnt, 
.Utorney  General  de  Sa  Majeste  Britunnique; 

J 


1 


Sir  lliciiARij  Wkustioii,  (lonsoil  de  la  liuiiK!,  Meuihn^  dii  I'iii'lonuMil : 

M.  r.iiiiisioi'iiKit  Hoiii.NSdN,  ('.(iiisoil  (le  la  Rciiic. 

Lc  I'n'sitlciil  a  inviU';  M.  I''i;i;it,  aiicicii  ('.(iiisiil  (loiioral  dc  Fniiice,  a  ru- 
(ligur  lc  I'folocolo  do  la  seaiife,  avcc  lo  cmicours  do  MM.  Williams  el 
Tlim'i;ii. 

M.  Williams.  aj;issaiil  uii  iioin  dii  riouverricmcnl  des  Klals-I'iiis,  do- 
iiiaiido  que  le  Trihiiiial  s'ajounie  an  2'^  mars. 

M.  Tii'i'Lii,  ail  iiom  dii  (Jduveriieinciil  l>rilaiiiiiqiio,  ii|)[»iiie  la  ('.eiiKiiide 
(lc  .M.  Williams. 

Sir  ('iiAiiLEs  ilussKLL,  l*rinci|)al  Coiiscll  de  la  (Iraiule-Breiafiiie,  declare 
((lie  les  Cijiiscils,  qiKiiqiie  intbrmes  d'avaiice  de  la  deinaiide  (jiii  devail 
el  re  presculee,  oiil  leiiii,  par  derereiicu  pour  le  Trihtiiial  .Arbitral,  u  se 
presenler  a  eelle  premiere  seance. 

Le  Triliiiiial  Arbilral,  i'aisaid  druil  a  la  dcmaiide  (|ui  liii  esl  adressee 
au  iioui  des  deux  parlies,  decide  de  s'ajouriier  au  '2',i  mars. 

La  question  de  la  pnhlicalion  des  Memoires  el  Conlre-.Meinoires  avanl 
ele  posee,  les  .Vrbilres  deelareni  qn'cllc  n'esl  pas  de  lenr  eompelence. 

Quant  a  la  publiealion  du  I'roloeole  de  la  presenlc;  .seance,  les  Arhilres 
preseiils,  no  se  Iniuvanl  pas  eu  iKunbre  sul'lisanl  pour  prendre  nne  deci- 
sidii  (le  nature  a  lier  pour  I'avenir  lc  Tribunal  Arbilral,  dcclarenl  que  jiis- 
qu'u  iKuixeliirdrelc  I'roloeole;  de  la  seance  du  '2'S  levrier  deineiirera  secret. 

Lc  I'rotocole  de  celte  seance  est  acconipagne  d'une  version  an};laisc, 
doiit  reNactilude  sera  cerliliee  par  les  Agents  des  deu\  Gouvernements 
des  i;tals-l  iiis  et  de  la  (irande-Brctagnc. 

Lc  Tribunal  .\rbilral  s'ajourne  an  23  mars. 


■s 


Sif/iic  :  .VIJ'II.   UE  noL'IICEL. 
.lUIIN  M.  11AIU-.\N. 
HANNEN. 
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SKcoNi*  DAY.   MAliril,   :>:{n'.  is'»;{ 


M.  Develle,  Minislrn  dos  Alfairos  KlrangiTPs.  ,i  soiilmili'  aii\  niembres 
do  111  Commission  iii  hienveniio  on  los  (ormes  : 

(1  MKssiKcns, 

(c  M.  ic  I'rosidonI  do  In  Hopiddiquo  vons  (lira  dans  iin  inslanl  avoc 
qnello  salislaclion  il  a  vn  denx  };Tandos  iialions  amies  fairo  oiioix  de  la 
(•a|)ilal(!  do  la  Franco  ixuir  la  roiinion  dii  Trihiinai  arbitral  qui  doil  exa- 
miner ol  rosoiidro  lo  ditlenrnd  qni  les  divisc. 

«  Jo  suis  houreiix  de  motiro  le  ministoro  des  Affaires  Kirangeros  a 
voire  (lisposilion  pour  la  tonne  de  vos  seanees;  jo  oonsidore  oomnie  nn 
grand  lionnonrdo  ponvoir  salner,  an  dobnl  de  lours  (ravaux,  les  membros 
de  00  Tribunal,  oil  siegenl  des  liomnies  d'Klatdesigni's  pour  la  noble  fonc- 
lion  d'Arbitres  par  I'eolat  qui  s'altaolio  a  leiirs  noms  et  paries  eiiiinenls 
serviees  qu'ils  ont  rendus.  soil  a  la  leto  dn  gonvorncment  de  lour  pays, 
soil  dans  los  plus  lianlesriiarges  do  la  inagistratnre  ou  do  la  diplomalie, 
soil,  dans  les  assombloes  politi(|nes. 

«  Je  liens  a  saluer,  on  mome  temps,  les  iSoprosenlanIs  et  les  Coiisoils 
(los  denx  Parlies,  que  lant  de  litres  rooommaudoni  a  la  conlianee  do  leurs 
(lonvernomenis  rospeolils  ol  ([iii  doiveni  (Hre  seoon(l(;s  par  des  jurisoon- 
snlles  el  dos  oralenrs  d'uii  si  grand  ronmn. 

(I  Messieurs,  on  voiis  sonbaitani  la  bieiivenwe,je  puis  vous  donner  I'as- 
snraneeqne  I'accueil  que  vons  reoevrez  parmi  nous  sera  digne  des  services 
(|iii  vons  out  illnstn's  el  des  nobles  jiays  qui  vons  oiil  oonn(''  la  mission  de 
li!s  repr(';sonlor  oil  de  (Uflendre  leurs  inb'ivls.  » 

Snbsoqnonlly  a  nioeling  of  llie  Arbilralion  Tribunal  was  hold  llie 
following  is  a  report  of  llie  moeliiig. 


.\ii:i:ti\(;  of  tiik  TiiiMrxAi. 

I'resi'iil  : 

Haron  or  CotTRCKL  (Arbilralor  named  by  Mis  Kxoellenoy  Hie  President 
of  llio  Froncli  nopublici,  jiroxiilrnl  nf  Ihc  Tnhiinal ;  Mr  Ji.istick  IIahlan 
and  Senator  Monr.AN  lArbitralors  nanuul  by  the  President  of  llio  I'niled 
States);  the  Higlit  lion.  Lord  IIa.nnkn  and  Sir  John  Thompson  (Arbitrators 
named  by  Her  Hrilannic  Majesty  ;  manpiis  Visconti  Vf.nosta  i  Arbilralor 
named  by  His  Majesty  the  King  of  Italy);  Mr  (utEoniis  (jram  (Arbilralor 
named  by  IlisMajesly  Hie  King  of  Sweden  and  Norway). 

Hon.  John  W.  Fostrh,  Ai/enl  nftlio  Unilvil  Stales. 

Hon.  E.  .1.  PiiKLi's.  Mr.  .Iamf.s  ('..  CAitri-.u.  Hon.  H.  W  .  Hlodgett,  Mr  F. 
II.  C.ouuERT,  Counsel  for  the  United  Stales. 


Mr  NViu.iAM  Wit.f.iAMs  mill  Mr  IIoiikiit  \j\ssisi.,  A-^sdiiiilc  ('(iitnsf/ /or 
llif  I'nileil  Stall's. 

Till'  lion.  ('.iiAiiLKs  II.  Tli'I'ku  (Minislcr  of  .Murine  and  Fislicrios  for 
(111!  hominloii  of  (liiiiuila),  Ai/riit  <if Her  /Irildniiir  iVu/esti/. 

Sir  CiiAnLGs  Hi'ssf.ll,  Q.  V,.  M.  P..  Her  Urilannii'  Majesty's  .Mloriiev 
Cieiieral;  Sir  Uiciiahd  Weiistek,  Q.  C.  .M.  P.;  Mr  (liiaisTOPiiKn  Uohinson, 
O.  ('.. ;  .Mr  .M.  II.  Ho.x,  i'minsel  for  Urr  lirilnnnir  Mit/i'xti/. 

Mr  CiiAiiLKs  Hi'ssKi.L,  Sdlniior  III  till'  lirilish  aficni. 

LordHannen.  —  If  I  ma\  be  pcrniilled  lo  make  a  inolion,  it  is  thai 
(lie  Baron  de  CoiiiTel  he  eleclcd  liie  President  of  lliis  Tribunal.  We  have 
already  had  the  advantage  of  his  assistance  as  provisional  President,  and 
we  know  from  experience  how  much  we  have  lo  expect  as  lo  the  manner  in 
which  he  will  conduct  the  business  of  the  Tribunal  slionhl  you  accept 
my  sugj^estion  that  he  be  eleclcd  President. 

Mr  Justice  Harlan.  —  I  desire  lo  second  the  motion. 

The  motion  was  put  and  carried  unanimously. 

The  President.  —  I  accept  it  with  great  pleasure  and  will  occupy  im- 
mediately the  seal  of  the  President  and  sit  accordingly. 

Baron  de  Courcel  then  took  the  chair  and  delivered  the  following  address : 


'I  MEssiEuns, 

n  Vous  me  faites  beneficier  de  I'usage  courlois  qui,  dans  les  reunions 
d'un  caractere  international,  allribue  an  representanl  du  pays  ou  ellcs 
siegent,  la  presidence  de  leurs  travaux.  Je  vous  en  remercie  pour  mon  pays 
cl  pour  raoi-meme. 

«  Lorsque  les  riouvernemcnls  de  ht  Grande-Brelagnc  el  dcs  Ktals- 
Unis  d'.Vmerique  ont  decide  de  terminer  par  les  voies  amiables  d'un  arbi- 
trage le  litige  deja  ancien  des  peclieries  de  Behring,  et  lorsqu'ilsont  clioisi 
Paris  pour  siege  du  Tribunal  arbitral  institue  en  vortu  de  leurs  accords, 
ils  on!  fait  a  la  Trance  et  a  sa  capitate  un  hommage  insigue.  J'ose  dire 
que  I'une  et  I'autre  en  etaicnl  dignes. 

(1  Nulle  pari,  assnreinent,  vous  ne  sauriez  (rouver  ratmosphere  d'une 
plus  sincere,  d'liTie  plus  chaleureuse  sympathie  pour  Id-uvre  grande  et 
bonne  que  vous  eles  charges  de  poursuivre.  A  Iravers  les  chocs  et  les 
epreuves  qu'inllige  inevitablement  a  lous  les  hommes  la  dure  realile  des 
clioses,  la  France  est  demeuree  une  nation  obstineraent  idealiste  :  toute 
concejition  genereuse  la  louche  el  I'interesse;  elle  est  passionnee  pour  la 
cause  du  progres  dans  I'humanile.  Or  quel  but  plus  ideal,  quel  progres 
plus  iiobie  et  plus  digne  de  recherche  que  la  disparition  graduelle  des 
recours  a  la  force  briitale  entre  les  peuples  de  la  terre  ?  La  procedure 
arbitrate  y  vise,  el  cliaque  arbitrage  nouveau  nous  en  rapproche  eii 
fournissant  une  preuve  de  plus  de  la  possibilite  materielle  de  ce  qui, 
liier  encore,  napjiaraissait  que  commc  un  reve. 

»  II  y  a  quelques  aiinues,  les  Arbilres  convoques  a  (ieneve  par  I'au- 
torite  pacilique  d'une  sentence  que  deux  lieres  el  puissanles  nations 


soluieiil,  (insuj^rics  (raviiiicn  I'l  nrcopler,  mollaiciil  liPiiroiisument  liii  a  iiii(> 
(lisciission  (jui  semblail  ii  avoir  d'aiitrii  issue  iiossibic  (|iu!  la  j^iiorre. 
L'arbilrngc  do  I'AlalmiDa  a  tail  ('•poriiio  tlaiis  i'liisloirc  dcs  rolalioiis  inlor- 
nalioiialos;  on  peiil  dire  qiiil  a  rajeuiii  raiiti(|iie  droit  dos  f;eiis  c(,  qu'il 
lui  a  ouverl  line  tTe  nouvolle,  avnc  la  |iL'rs|)iMlive  d'une  action  indetini- 
nienl  bionfaisanlo.  Les  deux  nations  qui  se  sont  soumiaes  un  verdict  do 
(Jeni've,  malgro  des  sacridces  qin,  dans  les  pnuniers  inonienls,  ont  pii 
router  a  I'une  et  a  I'autre,  no  se  sont  pas  repcnlies,  a  la  lon},'uo,  de  lour 
appeli'i  la  force  puremcnl  morale,  puisqu'elles-in^nies  lo  renonvellent  aii- 
jourd'liui,  d'un  I'ommun  accord,  dans  des  (•inonsjanres  anal()},'ues. 

»  FjC  proci's  qui  va  se  plaider  dcvant  voiis  n'cst  point  de  ceux,  il  est 
vrai,  qui,  scion  rapparenco,  pouvaicnl  deciialiiei'  le  redonlahie  lleau  de 
la  guerre.  Mais,  en  dehors  de  cette  exIreniittS  fatale,  com'tien  de  maux  no 
cause  point  anx  peuples  un  rel'roidissement  diirai)!.  et  la  persislanco  de 
sentiments  aniors!  Conime  ics  individiis,  les  nations  se  doivcnt  la  cha- 
rity, e(,  lorsque,  cedanl  aux  consoils  de  rorgneil,  dies  inanquent  a  la  loi 
l)rovidenticllo,  ellcs  se  condamiient  elles-memcs  a  bien  dcs  soulTrances. 
Si  les  conciliations  de  I'arbitrage  n'avaienl  d'antn^ctlet  que  de  les  preser- 
ver de  CO  peril,  elles  leraient  encore  aux  peuples  un  bien  incalculable  et 
serviraient  tres  utilenient  la  IVaternito  buniaine. 

«  Votre  presence,  dans  cette  salle.  Messieurs,  est  le  plus  eloquent 
temoignage  du  prix  qui  s'atlacbe  ii  la  decision  attcndue  de  vous. 

'I  L'Anglcterre,  de  tout  lcnq)s  si  ieconde  cu  eniiuenis  jurisconsultes, 
les  Ktats-Unis,  le  Canada,  qui  coidinueid,  a  leur  lour,  dans  le  nouveau 
moude,  une  tradition  dout  rorigin(!  alavi(iue  doit  etre  cberciiee  peul-etre 
sur  noire  vieux  sol  normand,  ont  depute  ici  des  porsonnages  dont  la 
science  el  la  rare  perspicacite  ont  etc  eprouvees  dans  les  plus  liautes  et 
les  plus  delicates  Ibnclions  de  la  magistrature,  ou  dans  Ics  discussions 
d'assenibleos  poliliques  renouimees  par  leur  |)rudence.  A  cote  d'cux,  je 
vois  sieger  un  liomme  d'Ktal,  sage  iieriticr  de  riilustre  Cavour,  et  dont  la 
diplomatic  curopeenno,  aux  consoils  de  laqnellc  il  manque,  n'a  pas  cesse 
de  regroltor  la  rolraite  prematurec  el  volonlaire.  In  autre  de  nos  col- 
Icgues,  venu  du  Nord  scandinave  et  (pie  sii  reputation  a  devanc^'  ici,  occu- 
pait  nagucro  dans  sa  palrio  I'un  des  postes  Ics  |)lus  cloves  (|uc  puisse  cun- 
lorer  la  juste  conliance  du  souverain  dc  deux  royaumes  jumeaux, 
egalement  jaloux  de  leur  individualilc. 

«  A  voti'o  barro  so  presentent,  au  nom  des  deux  grandes  puissances  qui 
vous  ont  romis  lo  reglemenl  do  lour  cause,  des  liommes  poliliques  do 
premier  ordro.  L'un  deux  dirigoait  liicr  encore  les  relations  internalio- 
nalos  de  la  grande  rcpublique  americaine.  lis  sont  assistcs  do  consoils 
habitues  a  briller  au  premier  rang  tanlot  au  barreau,  lantot  dans  le  gou- 
vernement  de  lour  pays,  que  I'admiralion  de  lours  concitoyens,  dc 
chaque  cote  de  TAtlantiquo,  saluo  du  litre  de  princes  do  reloquence. 

<i  Cost  un  lionncur  qui  suffd  a  illnstrer  une  existence  entiere  que 
d'etre  appelo  a  siegor  pros  de  pareils  hommes.  La  responsabilile  dc  les 
prosider  serait  bien  eU'rayanle  si  celui  de  lours  collogues  qu'ils  ont  cliargo 


(If  cello  liU'iic  lie  (Icviiil  coniptci'  siir  iciir  iii(liil);iiiil  I'l  iiifiiilliiilc  .'i|i|iiii. 

i>  I'liissn  la  divini!  I'mvidonco,  do  qui  reK'vciit  loiilos  los  lulions  dos 
lioiniiies,  iioiis  diimici'  lii  I'iiim'c  cI  mills  iiispiri'i-  la  sa^i-ssc  lUM'cssaii'c 
pour  ac('i^iii|ilii'  noire  dil'licile  niissioii,  (;l  \un\f  mar(|ii(M'  aiiisi  iine  elape 
vers  la  realisiiliim  de  In  |iar(ile  jdeiiio  do  ('(iiisidalioii  e(  d'espoir  di;  eoliii 
(|ni  a  dil  :  <■  Uiealieiireiix  les  |mciliqiies,  car  la  lorro  idiir  a|)|iai'lieiidra  !  >' 

M  iVlessieiii's,  jo  crois  eire  riiilerprele  de  voli'e  pensee  a  Ions  en  voiis 
proposanl  d'inlei'roirpre  ici  nolir  s(''aiice,  afin  de  porler  a  M.  ie  I'residenl 
de  la  llepubliqne  Ir  Jii'aisi!,  ave<-  I'liomniaf^o  <l(>  nos  respecis,  rexpression 
lie  noire  j^raliliide  pour  i'iiospilalile  (|no  nous  recevoiis  de  la  I'Vance.   i> 

You  will  nolice  llial  1  have  made  llie  motion  llial  we  should  break  up 
our  siltiufj  lo  pi'epare  ourselves  for  Ihe  reception  hy  Hie  I'residenl  of  Ilie 
iti'puliiic.  hill  I  IhiiiK  we  mnsi  fix  a  day  ot'adjourniiKMil  hei'ore  we  do  so. 


Mr  Justice  Harlan . 


I  should  lliink  Ihe  lirsl  lliiii;'  io  he  done  is  llii> 


I  move  llial  the  I'residenl,  ol'  the  Trihunal  noininale  some  person  lo  Ihe 
Trihiiiiiil  lo  act  as  nominal  Secretary. 

The  President.  —  Then  if  you  would  allow  mo  !  wnnld  propose 
Mr  Iinherl  our  lale  Minister  plcnipolenliary  in  Lima  to  acl  as  Secretary, 
hut  1  must  hegof  the  Kiiglisliand  American  Arhilralors  lodesifjualeat  least 
one  Knf!;Iish  and  one  Ainorican  .Assistant  Seerelary  I  should  Iw  pleased  if 
Lord  naiiiion  and  Sir  .loliii  Thompson  and  Senator  Morj^aii  and  .Mr  .lus- 
lice  Harlan  would  concur  in  the  choice  of  one  on  oilher  side,  and  many 
of  the  ;;onlloinon  here  attached  as  private  secretaries  or  in  some  other 
capacily  lo  some  of  the  .\rbilralors,  would  be  willing  lo  ^[\c  help  lo  the 
Secretary  and  assistant  secnUarios  the  Tribunal  would  ajipoinl.  I  believe 
it  would  be  very  usi'fiil  lo  have  our  proceeding's  carefully  noted  down  I  be- 
lieve it  is  the  opinion  of  all  of  you  that  it  is  (|uite  a  desirable  manner  of 
procoediiif;  and  I  lliiidi  thi*  the  comparison  of  the  notes  taken  hy  sev(>ral 
fjenllemen  lofjether  may  bo  very  useful  and  conducive  lo  a  ri>;hl  interpre- 
tation of  the  proceeding's. 

LordHannen.  —  Will  you  allow  that  to  stand  over  and  be  discussed 
between  ourselves. 

The  President.  —  As  to  the  .Assistants? 

Lord  Hannen.  —  Ves,  as  to  the  Assistants. 

The  President.  —  I'erhaps  we  had  heller  keep  that  for  further  consi- 
deration |)rivaloly. 

Lord  Hannen.  —  liefore  we  meet  next  lime  we  will  endeavor  to  arrange 
thai. 

""i"  President.  —  The  assistant  Socrotaries,  Kiifilish  and  American, 
will  boUi  ho  designated. 

Senator  Morgan.  —  Shall  wo  present  our  credentials? 

The  President.  —  That  has  been  done  and  wo  are  fully  satisfied  that 
everything  is  in  order. 

Lord  Hannen.  —  As  I  presume  we  shall  not  return  we  had  better  fix 
the  day  Ui  which  wo  shall  adjourn. 
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The  President.  —  I  wmilil  ihoik.si-  llml  wi-  iidiDni'ii  lill  'riicsdav  lln- 
1'"  (liiy  of  April  so  llial  we  liuve  the  nec(!Hsurv  (iiiif  to  sliiil\  ,i\cr  Mm- 
pniili'd  iirfjiiiiioiits  wliich  |  hdicvc  we  iin>  lo  ivccisc  ('i||i(>r  Id  diiy  ur 
with  in  ii  short  lime. 

Sir  Charles  Russell.  —  To  i\ny 

The  Hon.  C.  H.  Tupper.  —  V(>s,  Ihcv  aro  ready. 

.\  (lisiMr-,>iiiii  Willi  lercri'iiri!  lo  ihc  ilay>  ami  hours  i.r  sitliiiK  then  took  i.I.kv, 
and  il  was  liiiall.v  ariaiigcd  lo  coinrruMico  at  I  l-:l(l  and  adjonni  al  l-,l()  for  hall'  an 
hour,  n'conimour.'  al  ->  and  adjourn  al  I.  Thy  sittinKS  to  l)u  on  Iho  Tuc'H(lay.s 
WVdiiusilays,  Thursdays  and  Fridays  in  oacli  week. 

Senator  Morgan.  —  I  wish  lo  ('tKiiiirc  whelhei'  il  is  Ihc  iirocccdiiit^s 
sNiii.di  Coiiiis.d  say  an;  lo  ho  priiilod,  or  only  the  I'rot.H'ols  of  arlual 
ih'cision? 

Sir  Charles  Russell.  —  I  was  alluding',  .MrScnalor  lo  Ihc  arguments 
of  r.oiinsci. 

Senator  Morgan.  -  -  To  liavc  Ihcun  printed  ever\  dny. 

Sir  Charles  Russell.  —  We  propo.se  lo.  Whelhor  hin  friends  are  f^ninj; 
lo  eo-opcrale  with  us  in  (hat  re};i.rd  I  am  nol  yel  in  a  position  to  say.  We 
liopi!  Ilie  I'liiled  Slates  (iovernuicnt  will,  hnl  ,,  presold  they  ha.-  not 
assonted  to  that  oourse. 

Mr  Foster.  —  I  iiavi;  arranged  willi  tlie  Af,'ent  ori.r(;al  IJrilain  lliat 
wo  shall  joinlJN  present  a  vorhalini  report  oC  tlie  ri-ceodings. 

Senator  Morgan.  —  1  was  not  a- are  of  that. 

The  President.  —  I  it.dievo  tlic  I  wo  A','(!nls  have  provided  for  short- 
hand Socretiiries. 

Mr  Foster.  —  V(!s,  wo  have  arranged  for  that. 

The  Hon.  C  H.  Tupper.  —  Ves.  for  a  slalV. 

The  President.  —Then  il  is  another  (piostion  willi  reference  to  the 
Socretaryship  and  Iho  t'roloeols. 

Sir  Charles  Russell.  —  If  I  may  rospi.Tlfidly  poitd  out,  Mr  ('resident, 
llic  faclofhavirif;tlic  sliortliand  nolo  reduced  into  print,  and  that  shorthand 
note  bcinj;  under  the  control  of  oacli  side,  will  of  <ourse,  necessarily  I 
should  suppose,  rednco  the  lahonrs  of  Iho  Secretary  very  considerahly,  so 
that  il  would  ho  little  more  than  a  formal  record  of  the  result  of  Iho  dav's 
procecdinj^s,  nol  of  the  details. 

The  President.  —  Then  of  course  we  roK  for  our'  own  pr()loc(d  on  Iho 
communication  of  the  printed  procoodinj;s  which  would  ho  drawn  under 
the  supervision  of  hoth  .\f;cnls,  and  bo  (piilo  sure  that  ovorytliing  is  done 
with  necessary  impartiality. 

Mr  Foster.  —  I  do  not  understand  thai,  the  vorhatim  ropoil  to  ho  pre- 
pared under  the  diroctiim  of  the  two  Agents  should  al  all  lake  the  place 
of  lh(!  Protocols  of  Ihe  uioelinj;. 

Sir  Charles  Russell.  —  Oh  uo. 

Mr  Foster.  —  Thai  is  to  he  prep  .rod  liy  the  Secretary  nominated  hy 
llio  Trihnnal. 

Sir  Charles  Russell.  —  ^  os. 


s    — 


The  President,  —  There  is  a  qiiestion  also  wliellier  the  oral  argunieuU 
siiould  be  joined  lo  liie  Protocols  or  not. 

Sir  Charles  Russell.  —  Tlial  would  be  a  point  to  be  considered. 

Mr  Justice  Harlan.  —  Tlioy  will  l)e  annexed  lo  the  report,  but  as 
I  understand  the  Protocols  lo  mean  only  Ihe  hare  naked  record  of  tlio 
action  of  liie  Tribunal  probably  not  more  tlian  a  page  and  u  half  each  day 
would  be  sufficient  for  it.  Tiial  is  [lie  document  which  our  Secretary 
controls  aided  by  the  two  assistants  tiiat  are  lo  be  provided. 

Mr  Foster.  —  The  other  report  having  no  official  signilicance. 

Mr  Justice  Harlan.  —  No. 

Mr  Foster.  —  Simply  an  accurate  report  for  our  convenience. 

Sir  Charles  Eussell  — And  being  according  to  tiic  |)recedcnls  in  these 
matters  added  as  an  .Appondi.v  to  the  final  decision  of  the  Arbitrators. 

Mr  Foster.  —  So  far  as  our  conference  on  the  subject  is  concerned 
we  have  not  reached  that  point.  I  should  prefer  that  shouhl  be  held  sub- 
ject lo  confirmation. 

Lord  Hannen.  —  Besides  thai  is  a  question,  rather,  for  this  Tribunal. 

Sii  Charles  Russell.  —  Ves. 

The  President.  —  \\  e  keep  it  for  consideration. 

The  Hon.  C.  H.  Tupper.  —  We  have  arranged  simply  for  the  manner 
in  which  that  report  shoidd  he  taken  jointly. 

The  President.  —  Vou  will,  I  jjn^sume.  communicate  lo  the  Arbi- 
Iralors  liic  printed  report  after  it  is  taken? 

Sir  Charles  Russell.  —  Ves. 

Senator  Morgan.  —  TIimI  is  for  the  convenience  of  Counsel. 

The  Hon.  C.  H.  Tupper.—  Mr  I'residenI,  and  nenllenifn  of  the  Tri- 
bunal. 

I  desire  lo  slate  that  I  am  now  in  a  position  lo  present,  and  do  present, 
the  written  Argument  on  bciialf  of  licr  Majesty's  Governmcnl  and  I  should 
like  lo  stale  llial  in  presenling  il  I  am  prepared  lo  deliver  the  copies  on 
the  preseni  occasion,  or,  if  the  tienllomen  of  the  Tribunal  prefer  il,  lo 
deposit  llie-t'  copies  at  the  residences  of  the  Gentlemen  of  the  Tribunal. 

The  President.  —  II  will  enough  lo  send  il  lo  Ihe  house  of  each  of  us. 

Mr  Justice  Harlan.  —  And  they  shall  be  noted  as  delivered. 

The  President.  —  N  cs,  we  accepi  lliem  as  delivered  lo  day. 

Mr  Foster.  —  1  desire  on  the  pari  of  the  Government  of  the  linited 
Slates  lo  formally  submit  to  Ihe  Tribunal  Iho  printed  Arguments  of  Ihe 
r.oiuisel  of  Ihe  Ijniled  Slates,  as  required  by  Article  V  of  the  Treaty,  and 
lo  add,  that  I  follow  the  indication  made  already  by  tiie  Agent  of  (i real 
iiritain  ami  I  will  deliver  lliem  in  duplicate  at  Ihe  residences  of  llie 
Arbitrators. 

1  desire  lo  adi"  a  further  statement,  that  it  has  been  discovered  upon 
our  arrival  in  Paris,  that  the  printed  Argument  prepared  in  Ihe  United 
Stales  hiis  an  omission  of  some  citalion  of  authorities  by  one  of  the  Coun- 
sel of  the  I'niled  Slates.  That  will  require  us  subject  lo  your  permission 
lo  conqilelo  the  printed  Argument  by  supplying  that  accidental  omission, 
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not  discovfii-ecl  lilt  we  arrived  in  I'aris.  Tlio  lilalions  are  referred  lo  in 
the  Arpunienls  and  il.  is  simply  printing  tiiat  wiiicli  was  omitted  by  mis- 
laiie  by  tlio  printer  in  Washington. 

The  President.  —  Tlie  supplement  will  contain  the  citations? 

Mr  Foster.  —  They  are  omissions  which  Mr  Carter  can  explain  more 
in  detail. 

Mr  Carter.  —  1  was  not  aware  of  it,  because  I  did  not  see  a  copy  of 
the  .\rgiiment  before  leaving  the  United  Stales,  —  I  was  called  away  anil 
had  not  the  opportunity  lo  correct  llie  proofs.  I  have  since  found  Ih^il 
one  of  the  .\ppendices  to  be  attached  to  some  part  of  the  .Vrguments 
wliich  I  had  charge  of  was  not  printed,  I  think  I  can  point  to  the 
page. 

Sir  Charles  Russell.  —  I  do  not  think  Mr  Carter  need  trouble  himself 
lo  do  that. 

Mr  Carter.  —  Very  well.  It  is  in  the  .Vppendi.v  referred  lo  in  one 
of  the  notes  lo  that  part  of  the  .Argument  which  has  relation  to  the  ques- 
tion of  properly.  There  was  quite  a  large  number  of  citations  all  ar- 
ranged by  myself  under  that  .\ppendi.\  and  Iransmilted  to  those  who  IkuI 
charge  of  the  printing  in  Washington,  but  by  some  oversight  they  have 
been  lost  or  mislaid,  and  do  not  appear  here,  and  with  the  permission  of 
the  Tribunal  we  propose  to  supply  Ihem  as  soon  as  we  can  recover  them. 
We  are  in  communication  with  the  other  side  now  about  such  means  of 
regaining  those  citations  as  we  can  eniplox,  but  we  thought  it  was  only 
proper  to  notice  the  oversight  when  we  presented  the  Arguments. 

Sir  Charles  Russell.  —  I  should  respeelfidly  ask  lo  say  one  word  on 
this.     1  do  not  interpose  at  all  with  any  technical  objection,  I  would  only 
remind  the  Tribunal  according  lo  the  fifth  Article      a  printed  argument 
,  shewing  the  points  and  referring  to  the  evidence  upon  which  his  govern- 
,.  meni  relies"  is  to  be  delivered  by  a  particular  day.     Kven  if  the  des- 
cription which  my  learned  friend  gives  of  the  omission  were  something 
din'eront  from  what  he  describes  it  to  be,   we  should  not  interpose  any 
technical  objection  at  all,  bul  I  should  stipulate  respeelfidly  two  things  : 
lirsl,  thai  the  omission  slioidd  be  supplied,  not  merely  to  the  Tribunal, 
bul  lo  the  opposing  Counsel,   as  speedily  as  possible,   and    if  it  should 
appear  that  there  was  an\lhing  in  Ihe  omilled  pari  which  was  new  malt(>r 
and  was  ,   a  fresh  point  "  wilhiii  the  meaning  of  this,  we  should  have  an 
opportunity  ol  apphing  lo  Ihe  Tribunal  lo  answer  il  if  necessary. 
Mr  Carter.  —Oh  certainly,  there  is  no  objection  lo  that. 
The  President.  —  I  sup|)ose  there  is  no  (d)jection  on  the  part  of  the 
Tribunal  any  more  than  tl!"re  is  on  the  side  of  either  party.     When  do 
you  suppose  yon  will  be  able  to  deliver  the  supplement  wliicii  seems  t.)  be 
an  important  item  in  il. 

Mr  Carter.  —  Il  is  an  impoi'tani  item.  II  is  possible  we  may  do  il 
by  the  reassembling  on  the  i'l'  of  April.  Thai  is  among  the  possibilities. 
We  have  telegraphed  lo  the  othei'  side  for  a  ivforence  to  a  considerable 
number  of  thes(>  authorities  and  we  are  endeavoring  lo  recover  them  here. 
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II"  we  should  be  successful  in  Hint  we  should  Ihen  he  in  a  rondilion  to 
supply  them  to  our  Iriends  on  the  other  side  by  the  tini(\  of  the  meeling 
of  the  Tribunal  on  Ihe  I"'  of  April. 

The  President.  —  Have  the  IJrilish  .Agents  or  Counsel  any  observa- 
tion to  make  on  that? 

Sir  Charles  Russell.  —  I  have  this  observation  to  make,  I  certainly 
did  hope  that  wo  should  have  had  lliis  omitted  mailer  delivered  in  lime  io 
consider  ii  before  the  next  mcelin};,  so  that  we  mij^lil  Ihe  better  appreciate 
the  learned  .Vrgument  which  is  now  imperl'eclly  delivered.  At  all  events 
I  hope  Ihe  learned  Counsel  can  at  least  supply  us  with  a  referenne  to  the 
citations,  so  that  we  may  meanwhile  avail  ourselves  of  (hose  references. 

Mr  Carter.  —  Uf  course.  I  would  stale  for  the  bcnelil  of  my  learned 
friendson  the  other  side  Ihal  no  ell'orl  will  be  spared  Io  do  it,  and  I  might 
possibly  be  able  to  give  him  references  to  what  I  suppose  to  be  these  cita- 
tions, but  I  really  caunol  verify  it  till  I  see  the  aulhorilies  themselves.  II 
is  necessary  fornslo  tind  Ihe  aulhorilies  Ihemselves  and  Io  procure  Iraus- 
lalions,  and  Ihen  I  can  tell,  when  I  sei'  Ihe  translations,  whether  lltey 
were  those  which  were  lost.     I  really  cannol  do  il  until  Ihen. 

The  President  —  Is  Ihe  work  to  be  begun  all  over  again? 

Mr  Carter.  —  In  a  manner  begun  all  ov(!r  again. 

The  President.  —  Thai  may  lakeyou  ralliera  long  lime:  Ihal  is  wlial  I 
I'cnr. 

Mr  Carter.  —  II  is  only  on  one  point. 

The  President.  —  Hnl  there  seems  Io  be  such  a  qnanlily  of  cilaiions 
and  il  is  alwavs  vei'v  diflicnll  Io  make  a  new  list  (piile  complete. 

Mr.  Carter.  —  Well,  I  do  nut  wish  Io  give  an  exaggeraleil  notion  of 
Ihe  number  bul   there  are  I  should  say  some  where  between  2I>  and  30. 

Sir  Charles  Russell.  —  I  confess  I  did  not.  Mr  I'residenI,  (inile  appre- 
ciate the  mailer  was  so  important  when  it  was  tirsl  mentioned,  I  Ihoughl 
it  was  an  accidental  omission  to  make  certain  I'cferences  which  it  is  desi- 
red to  make,  in  the  ArgnnnMit.  I  now  imdersland  il  is  a  iiumbi>r  of  cita- 
tions considered  important  which  have  somehow  or  other  entireh  disap- 
peared, and  il  sei'ms  to  me  it  is  not  so  mncli  a  (pieslion  of  altempling  to 
recover  Ihe  particular  paper  on  which  those  citations  were  mded,  but  it 
is  the  reconstruction  of  an  Argument  owing  to  the  absence  of  Ihe  cita- 
tions on  that  paper. 

Mr  Carter.  —  No,  it  is  not  thai. 

Sir  Charles  Russell.  —  I  so  understood. 

Mr  Carter.  —  Then  let  m(>  correct  the  impiessidii  of  my  learned 
fri(>nd,  because  il  is  simpU  and  solely  the  atleiiipt  to  recover  the  aulhori- 
lies .and  no  olhersi  Ihal  have  Ixu-n  lost. 

The  President.  —  Hut  not  having  the  paper  you  nmst  look  lor  the 
eilalions  again,  and  go  through  the  book  in  which  it  is  found. 

Mr  Carter.  —  Ves,  Ihal  is  true,  but  I  have  some  evidence  of  what 
the  cilaiions  were  and  I  have  a  telegram  from  Ihe  gvullennin  who  had 
collected  most  of  them.     It  is  very  imperfecl,  as  a  telegram  conlainiug 


^1! 


mil,  and  giviii};  lo  us  the  sainc  infonniilion  iis  (o  tlio  roforciices 


ciliitioiisorie^'ulaiilliorilics  imisl  nocessiirily  l)e,  and  I  do  iiol,  know  wlie- 
llicr  il  is  forroci  at  all,  but  wlicu  I  sco  tlio  citations  I  sliidi  know  wlicllier 
lliiiy  aio  the  oni's  which  were  lost  or  not,  l)ecause  I  am  familiar  with  them. 
Sir  Charles  Russell.  —  I'erlia|»s  my  learned  friend  would  undertake  lo 
do  (his,  (()  supjily  us  with  a  copy  of  the  telegram,  or  letter  conlirming 
(he  lele  "     '  ■ 

as  li(t  has  himself  hy  those  uu;aus. 

Mr  Carter.  —  I  will  do  it  wilh  i;real  pleasure. 
The  President.  —  That  will  he  reserved  for  intercommunical  ion  between 
you  and  llie  United  States  Counsel,  but  do  you  object  lo  the  proceedings 
by  .Mr  Carter,  —  that  the  supplement  shall  be  delivered  to  us  when  il 
will  he  materially  possible  to  deliver  il.aud  our  proeeediuf^s  he  carried  on 
in  Ihe  sanu;  way  as  if  \vc  had  if? 

Sir  Charles  Russell. —  I  do  not  interpose  any  diflicully  in  the  way  of 
that  admission,  hull  shoidd  like  to  reserve;  to  myself,  or  rallier  to  the 
CovernmonI,  as  I  have  said  already,  Ihe  rigdil  lo  apply  lo  this  tribunal  to 
make  any  supplement  lo  Ihe.Vrgumenl  on  the  part  ofCieal  IJrilaiu  which 
might  appear  involved  in.  or  rendered  necessary  by  the  supplcmeul. 

The  President.  —Thai  is  (piile  within  the  words  of  the  Treaty  and  we 
will  accepi  lliid,  mode  of  proceeding  as  suggested.  We  will  lake  imme- 
diately the  printed  Arguments  deposited  by  the  .\gentof  the  United  States 
wilhin  our  haiuls  lo  day  and  we  will  wait  for  the  supplement  till  it  shall 
come,  wilh,  ol  course,  a  reservation  of  the  righl  lo  the  Krilish  Counsel 
lo  deliver  any  answer,  or  ask  for  any  new  e\|>lanatiou  ahoul  the  iiialhM-. 
Mr  Carter.  —  I  was  going  furlher  lo  remark  that  I  tlid  mil  (piile  anti- 
cipate liial  so  much  imporlance  would  be  attached  hy  the  learned  gentle- 
men on  the  other  sidt;  to  this  as  lliey  seem  to.  I  should  nol  suppose  in 
Ihe  course  of  argument  Counsel  would  be  precluded  IVom  citing  aulliori- 
lies  e\en  though  not  placed  in  Ihe  printed  .\rgumenl.  Douhlless  my 
learned  friends  on  Ihe  olhei'  side  ma\  lind  ahundatil  occasion  to  refer 
to  aulhorilics  of  which  Ihey  have  given  us  no  notice  we  should  not  wish  to 
preclude  Iheui  from  anything  of  Ihal  sorl,  and  that  is  iill  that  is  altem|)le(l 
or  suggcsled  here.     Indeed  it  is  less  than  llial. 

Mr  Justice  Harlan.  —  I  Ihiuk  il  migid  res!  where  il  is.  The  Tribunal 
will  lak(!  care  Ihal  uoi)o(ly  is  surprised  or  hurl  in  the  matter. 

Senator  Morgan.  —  Why  cannot  Ihey  he  brought  forward  in  Ihe 
oral  Argument? 

Mr  Carter.  —  Of  course  Ihey  could  be. 

The  Hon.  C.  H.  Tupper.  —  If  Ihal  mailer  is  disposed  u[  I  should  like 
lo  ask  if  Ihe  Tribunal  has  come  lo  any  conclusion  touching  the  puhiicilv 
of  IIk;  proceedings. 

The  President.  ~  The  Tribunal  has  decided  the  proceedings  should 
he  public. 

Mr  Justice  Harlan.  -  Lei  me  suggesi  in  Ihal  connexion,  I  have  herc- 
lofore  had  some  conversaliou  wilh  you,  .Mr  I'roidenI,  ahoni  Ihe  um'  of 
this  room,  and  yon   have  since  slicwp  me  the  other  room;   somebodv 


oujaIiI  lo  liiive  (lie  iiuillL-r  in  chiir^e  us  lo  llii-  iieccssiiry  iiri'aiiiicinfiil  ol' 
tables,  etc.  I  niovo  that  inaller  he  commilled  to  the  President  of  tlic 
Trihiinal  in  eoniiexion  witii  llie  (wo  Agents  to  arrange  tlie  rooms. 

The  President.  —  At  our  nexl  silting  the  rooms  will  he  arranged  in 
another  place  than  this  room  in  wiiirh  we  are  now  silting  and  I  will  ask 
Mr  Tnpperand  Mr  Foster  to  be  kind  enough  to  come  with  me  and  decide  upon 
(he  |)raclical  arrangements  which  will  be  taken  for  the  rooms,  as  Ihey  are 
to  be  disposed,  the  tables  and  the  stall',  and  do  uU  that  is  most  convenient 
bolh  for  the  Tribunal  and  for  the  Agents,  Counsel,  Secretaries  and  so  forth . 
1  will  make  an  appoinlmeni  with  you  through  one  of  my  secretaries, 
perhaps  not  immediately  but  at  any  rale  before  the  week  after  nost. 

I  must  remind  you  though  we  have  decided  on  the  publicity  of  the 
silting,  il  is  understood  Ihal  the  public  will  not  be  indiscriminately 
admitted,  but  only  on  presentation  of  cards  which  will  have  (o  be  deli- 
vered by  the  Agents  or  Secretary  of  llie  Tribunal. 

Have  you  any  observation,  Mr  {•"osier,  as  lo  the  admission  of  I  he 
public  on  presentation  of  cards? 

Mr  Foster.  —  .Nothing  further  has  been  done.  —  ilwas  suggested  by 
.Mr  Tupper  that  we  might  confer  with  the  IVesident  and  make  delinile 
arrangeuieiils  in  respect  to  that  here  ai'ler. 

The  President.  —  Yes,  1  will  send  one  of  my  Secretaries  lo  you  if 
you  will  allow  me,  who  will  propose  a  meeling. 

I  think  we  have  now  diposed  of  all  the  matters  we  have  (o  go  (hrougli 
lo  day,  so  we  will  adjourn  till  half  past  II  on  Tuesday  the  i"'  of  .April. 

Adjourned  accordingly. 


SECOND   JUV     APKIL 
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The  President.  —  Tlio  Tribunal  lias  dcciflcd  to  apiioiiil  Mr  A.  HaiHy- 
IMaiicliard,  and  Mr  Cunyn-liamo,  as  co-Sccrelarios  willi  Mr  A.  Imljorl. 
Also,  M.  Ic  chcNalier  HajnoKi,  M.  Henri  Feor.  M.  le  viconile  de  Manncvilk'. 
as  assistant  Secrelarios  and  those  gentlemen  are,  therefore,  to  lake  their 
seals. 

iVow.  fionllemcn,  I  address  both  the  Agents  and  1  may  sayl  hat  the  Tri- 
bunal is  ready  In  hear  any  motion  from  either  of  yon  or  your  Counsel. 
If  anybody  has  a  motion  to  present ,  the  Tribunal  are  ready  to  hear  it. 

Sir  Charles  Russell.  —  I  have,  on  the  pari  of  (heCovernmenl  of  ller 
.Majesty,  lo  make  an  applieation  to  the  Tribunal  whiidi  is  based  on  .\rticle  I 
of  the  Treaty  and  also  upon  the  general  jurisdiction  of  this  Tribunal  to 
regulate  Ihe  order  of  ilsproceedings.  The  applieution  is  that  the  represen- 
tatives of  the  liiiled  Stales  may  be  ealled  upon  to  furnish  either  Ihe  ori- 
ginal or  anaulhentieeopy  of  an  important  lieporl  bearing  upon  seal  life, 
and  that  they  may  be  so  ordered  for  the  assislauceof  this  Tribunaland  in 
support  of  the  contentions  to  be  advanced  on  behalf  of  the  Government  of 
Ihe  Queen.  The  nejjort  in  question  is  Ihe  Hoport  of  an  American  citizen 
Mr.  II,  \V.  Kllioll,  and  its  subject  is  "  Seal  life  ". 

It  is  important  that  the  Tribunal  should  undersland  whv  we  \\m\k  il 
necessary  that  this  Ucporl  should  be  forthcoming  and  why  we  Ihirdv  that 
llie  authority  of  Mr  KUiolt  on  this  subject  should  he  brought  to  the  atlen- 
lioaoflheTribuiuil.  Mr  miioll  isageullemau  who  in  Ihe  diplomatic  cor- 
respondence leading  up  lo  this  Troidy  has  been  vouched  bv  successive 
-Minislers  of  the  Inited  Stales  as  an  authorilv  wilhoul  auv  equal. 
-Mr  Hayard,  when  be  was  Secretary  of  Ihe  I  niled  Slates,  writing  upon  Ihe 
T"-  of  February,  1S,S8,  describes  Mr  KlliotI  as  •■  a  well  known  authority  on 
seal  life  '".  Thai  communication  is  lo  be  found  in  the  United  Slates 
Appendix  lo  Iheir  Case,  and  I  can  give  my  friends  the  reference,  if  they 
iiave  not  il  al  hand.  Later,  on  the  I'  of  March,  Mr  IMaine,  who  was  then 
Secretary  of  Slate  in  America, on  thai  date  qucdesMr  Kliiolt  again,  in  simi- 
lar language,  as  an  important  authorilv  (in  seid  life:  and  linallv  on  the 
M'"'  of  .lul\,  I  Slid,  Mr  ColT.  Treasury  Ageul  lo  Ihe  luited  Slates,  cites 
.Mr  Kliiolt  ill  this  language,  lie  sa\s  '■  There  is  Imt  one  aulhorily  on  Ihe 
stibjecl  of  seal  life,  "  and  he  refers  lo  Mr  liilioll  as  that  one  anlhorih. 

Xow  as  to  the  iteporl ,  the  lieporl  which  wc  desire  is  one  which  has 
peculiar  importance  from  the  hvl  thai  the  aulhorily  of  Mr  Kllioll  lo  make 
Ihis  special  Heporl  was  conferred  upon  him  by  an  Act  of  Ihe  Legislature 
of  Ihe  United  Stales  which  came  into  force  in  April,  \H'M).  ||c  was  ap- 
lioiiiled  under  a  special  Act  which  aiilhoi'ises  Ihe  Secrdarv  of  the  Treasur\ 
lo  appoint  some  person    wdl  (|ualitied    b\    evperience  and  educalion   a 
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special  iipcnl  I'ur  llic  |nii|iosc  Dlxisilin;-  tin;  viirioiis  triuliiijj  slalions  and 
iialivo  snlllciiii'iils  on  Ilic  -ral  Islands  and  so  I'tirlli,  ior  llic  pnrpuso  oiCid- 
Icrlinfi  and  roporlinji  lo  liiin  all  po-sihlo  anllu'nlic  inroiinalioii  n|)(Mi  Hit; 
|iri'sonl  condilion  of  llic  Seal  iM-lu'rics  oC  Alaska  and  so  rorili.     The  Tri- 
Ininal.  tlu'ridoro.  cannol  fail  lo  sen-  llial.  ilil  \h-  williin  llic  comiieteiice  of 
lliis  Tribnnal  lo  actiiiiio  possession  ol'llio  inlornialiun  which  sncdi  a  lle- 
|)oi-l  prcsnuiahh  conlains,  Ihal  il  is  a  matter  olconsiderahle  importance. 
No\N   how   is  thi- docnment  rel'errcd  to?  The   docnnn-nl  o\isls,  and 
Ihal  is  not  disputed  h\  myleariird  friends  who  represent  the  I  nilcd Slates. 
The  report  was  made  conformahh  to  the  Slalnte  that  I  have  cited  a  special 
rcporl    lo  the  uulhorilies  id'  the  Inited  States,  lo  he  found,  therefore, 
anionj;  Iho  arehiM's   of  tlie  deparlmenl    to   which   it    specially  l)elon},'s. 
Our  information,  that  is  to  say,  the  information  o\'  llei'  Majesly's  (iovern- 
nienl,  is  ami   can   only    he  secondhand  upon  the  snhject  of  this  lieporl. 
Our  iid'ormalion   is  derived  from  a  pnhlication  made  hy  Mr  Kllioll.  in 
which  Mr  I'.lliolt  himself  refers  lo  this  lieporl.  and  Ihal  puhlicalion  was 
made  on  the  IT"'  of  .Novemher  IS'.IU,  ami  is  set  out  on  pa^e  :V.i  of  the  3'" 
pari  of  the  Appendix  lo  the  Case  of  Her  MajeslyV  (iovernmoiit.      II. ire 
il  is  referred  lo  as  havinii  ajipeared  in  the  colnnins  of  an  American  paper 
called  the  ■'  Cleveland  Leader   and  Morniuii   Herald  ",  of  the  1'"  of  May, 
IS'.H:   and    it    is  there  signed   or  piM'ports  !o  he  there   signed  •■  II.  W. 
Kllioll.  "  Il    also   juirporls   lo   he.    allhongli  so  sel  onl   in  liu!  journal 
which  I  ha\e  menlioned.  a  copy  of  a  cinnmunicatiou  or  pari  of  a  copy 
of  a  communicalion 'purporting  to  he  addressed  to  the  lion.  William 
Windom,    Secridary     lo    tlu'  Ti'casnrv.      II    is.    therefore,    in  the   docu- 
ments hefore  the  Trihunal.  lirst   referred  lo  in  the  Case  on  hehalf  of  Her 
Majesty.      It  is  ne\t  referred  to  in  the  Counler  Case  of  the  I'niled  States 
al  i)age  '■'>:    and  I   rely,  and  I  Ihink  il  rigid  at  once  lo  call  the  atteidiou 
of  mv  learned  friend  to  it,  not  merely  on  the  fact  of  the  reference  wlii(dt 
I  am  ahoni  lo  read,  hut  upon  the  character  of  Ihal  reference,  as  a  justi- 
licalion  h)r  the  applii'ation  which  I  am  now  making. 
II  is  thus  I'eferreii  lo.      "  The  Connnissioiiei's 
Comnr  sioners.  ••  also  rely  on  a  .Newspaper  extract  which  pnrpor 
a  sumnniry  of  a  report  made  hy  Mr  II.  W.  Kllioll  in  IMUH  to  the  Secre- 
tary of  the  Treasury  to  eslaldish  several  alleged  facts.  One  o\'  these  state- 
ments in  this  alleged  Sunnnary  is  thai  there  were  2o()(MI()  hari'cn  female 
seals  in  the  I'rihiloif  Islands  in  IS'.MI.     This  is  cited  hy  the  Conunissioiiers 
hi  show  the  lack  of  \irile  males  in  the  rookeries  in  that  year.  "  They  then 
proceed.       '•   An   exaunnation    of   the   Kxtracl   as   pnhlished    in   vol.   :i, 
which  is  the   reference  I  have  gi\eii  lo  the  Trdamal  in  the  A|i|(endix  lo 
Ihe  ease  (d'tireat  llritain.  '•  dis(doses  the  fact  that  this  statement  ".  thai  is 
to  say  the  stalenienl  of  ligui'es,  •'  appiNU's  after  the  signature  of  11.  \\  .  Kl- 
lioll. and  it  cann(d.  Iherefore.  ])e  construed  as  a  portion  of  such  report. 
Knrlhermore.   how    the    Commissioners   lan   (piestion  .Mr  I'llliot  s  power 
lo  compute  the  loindter  id' seals  on  Ihe  island  as  they  have  dime,  and  still 
ndy  al  all  on  his  cmnpulalion  as  to  Ihe  numher  of  harren  seals,  needs 
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oxplaiiivlion.  "  Tho  Trilmiiiil  llicrotorc  will  sec,  lirsl  of  all.  Iho  racl  of 
llio  report  is  nol  (luoslioiicd,  imt  wlinl  is  <nioslioiio(l  is  (he  iiiillienlicily  of, 
llio  ("orrocliicss  of,  IJKM'xiract  wliicii  purports  lo  he  izivun  in  liic  paper 
from  wliicli  llic  Itrilisli  r.oiiiinissioin.'rs  of  llor  Majesly's  (iovernmeiil  in 
(lioir  C.asi'  cite. 

Now  in  llial  slalc  of  lliin^s  lloi'.Majosly's  (iovcrnuioni  ronsidorcd  thai 
il  was  of  niomonl  llial  llu!  acUial  roporl,  or  iin  aullicnlic  copy  of  il. 
sliould  Ijo  a(  (ii(>  disposilion  ol  (hose  who  advised  liii'  Oiiooii,  lo  use  il  as 
lliey  think  right,  and  lo  place  il  hel'ore  Ihis  Tribunal  if  il  llii'ows  anv  ini- 
porlanl  lip;ht  on  any  pari  of  the  discussion  in  which  Ihis  Tribunal  is 
engajicd ;  and  accordingly  on  the  Id"'  Kcbruary  in  tho  present  year  the 
Agent  ot  Her  .Majesty's  (iovernmenl  addressed  a  letter  lo  Mr  Foster,  Ihe 
Agent  of  the  L'nitcd  Stales,  in  Iheso  lerins.il  relates  lo  several  documents, 
and  I  willonly  I'cad  Ihalpart  ofit which  refers  lo  Ihis  report.  <iTheuuder- 
signed  Agent  of  Her  Kritannie  .Majesty's  (.iovernmenl  has  the  honor,  by 
the  direction  of  Her  .Majesty's  Government,  to  give  notice  lliat  be  applies  lor 
Ihe  production  by  the  Agent  of  the  United  Stales  of  Ihe  following  docu- 
ments or  copies  of  Ihe  following  documcnis.  "  —  .\nd  then,  under  the 
lliird  bead,  the  dociimenl  inc|ueslion  is  Ihus  described,  u  .\  full  copy  of 
Ihe  report  of  Mi'  Henry  \V.  Kllioll  in  IH.'ilt  spceilied  and  alluded  lo  on 
page  7.'j  of  Ihe  United  Slates  Counter  Case  ".  The  answer  of  .Mr  Foster 
tolbatdcmand  was  made  in  writing  on  Ihe  iOlh  February  I8*,»;^,  and  refer- 
ring lo  Ihedocumenl  iu(pieslion  I  omit  liie  other  parts,  Ibis  islheanswer 
which  Ihe  llepresenlalive  of  Ihe  IJiiled  Sbues  thought  proper  lo  nnike. 
..  The  third  documeni  "  (^thal  is  this  reporli  ap|died  foi'  by  Her  .Majesty's 
(iovernment  Agent  is  a  full  copy  ol  .Mr  H.W.FUiolt's  report  in  1891)  speci- 
fied and  alluded  lo  on  page  7.')  of  Ihe  United  States  Counter  Case. 
"  The  undersigned  begs  lo  make  Ihe  following  slalemeni  inrelalion  lo  Ihe 
documeni  applied  for.  Tin;  rei'erence  cilcd  in  the  notice  of  Ihi;  .\gent  of 
Ib'r  lirilannic  .Majesty  is  in  Ihe  following  wurds  ",  .Vnd  Iherupon  is  repea- 
led Ihe  passage  which  I  need  nol  trouble  you  wilh  reading  again.  II  then 
proceeds  :  "  The  Counler  Case  of  Ihe  I  iiiled  Slates  alludes  lo  a  n(nvspa|icr 
exiracl.  nol  lo  Mr  Fliioll's  liepurl.  and  spccilicalK  lo  Ihe  same  as  published 
in  Ihe  Appendix  lo  liii'  Case  ;ii'  Her  Majesh's  (iovernmenl.  The  un  warran- 
ted conslruclion  placed  upon  Ihe  cilalion  b\  Ihe  AgenI  of  lli'r  iti'ilannic 
.Majesty's  govcirnmenl  is  o^ivious. 

Tin'  n(>\l  pa|)er  extract  lo  which  rei'erence  is  made,  is  ciled  bv  the 
Hritish  Conunissioners.  and  Iherefoi'e.  il  is  lo  be  sup|)itsed,  is  in  Iheir  pos- 
session. If  nol.  il  can  be  as  readiK  oblaiued  by  Her Majesly'sCovernmenI 
iis  b\  Ihe  (iovernment  of  Ihe  I'liiled  Slates,  wiiicb  lias  nol  the  same  in  ils 
own  "  exclusive  jiossession  ",  w  hicli  is  Ihe  condition  precedent  n^quired  bv 
.Vi'licle  'i  Ibrliie  |)i'otlu(lion  (d' an\  report  or  documeni  s|)ecilied  oi'  alluded 
lo.  I  will  come  lo  llie  consli'uction  of  .\rlicle  1  in  a  momenl.  Al  present 
I  wish  lo  convey  lo  lh(>  mind  of  I  be  Tribunal  what  Ihis  answer  amounts  to. 
h'irsl  of  all,  wbal  does  il  nol  amount  to?  II  does  nol  challenge  the 
fad  that  there  is  an  oflicial  report  in  existence  made   by  one  specially 


—  n;  — 

cliarf^ed  hy  llie  I'liilod  Sliitos  snjIIi   llin  duly  ol' inaKin};;  llinl  r(!|)(iil.     II 
does  iiol  deny  Ilia!   Ilial  re|i(irl  is  in  evislenec,  and  may  l)e  ma<i(!  avai- 
laltle  slinidd  lliis  Trihimal  see  lit  si>  lo  diroel.     itiil  what  il  does  say,  in 
eileel,  is  liiis  :  —  Von  lirsl  rereri'ed    lo  this   reporl.     Von   refer  lo    a 
nc\vs|)a|»er    exliacl.     That    nnws|)a|M,"    exliwl    is    nol    oxclnsively    in 
the    possession    of    llie  lnil(Ml   Slales.     Vonr  prodnclion   of  it   shows 
thai   il    is    in  yonr  possession,  and  \on    have    jnsl  as  j^ood   means  of 
Hetlinj;-   that   newspajier    exirael    as   we,    Hie    I'niled    Stales.     Tli.il  is 
Iheir   answer.     I  af;ree  Ihe  answer  is  porfefitly  ('(n'rect,  as   far  as  Ihe 
newspaper  extract  is  coneerned.     II  is  equally  availiihle  for  both  of  ns; 
hnl  whal  we  wani  is  lo  };cl  liie  rejiort  whieh  is  referred  to  in  Ihat  news- 
paper exiraet:  lo  };et  thai  reporl  i/ir.ilonsn.     Onr  gronnd  for  nrf^inf;  as  a 
matter  of  f;ood  sense  and  of  eqnity  that  we  must  have  that  report  is  Ihis; 
Ihat  Ihey  have  in  Iheir  reference  lo  Ihat  extrael  ehallenfjed  its  correctness, 
and  its  authenticity,  and  have  allej;e(l  Ihat  the  slalement  relerred  to  as  a 
slatemeni  of  Mr  Klliotl  is  nol  tohe  re}i;arded  as  a  slalement  of  Mr  Kllioll, 
becanse,  as  appears  in  tin;  newspaper  extract,   it  appears  to  have  i)een 
written  nnder  and  not  above  his  sijinalnre,  and  they  lake  the  point  that 
upon  the  con; '.ruction  which  they  are  pleased  to  j;ive  lo  Ihe  i"' clause 
of  Ihe  Treaty,  a  condition  precedent  to  the  production  of  the  original  or 
an  aidhentic  copy  is  that  llic  document  referred  to  in  the  Case  or  Coim- 
ter  Case  shall  have  been  shown  lo  have  been,  or  lobe,  in  Ihe  exclusive 
possession  of  one  of  the  parties.     With  j;reat,  deference  lo  those  who 
so    contend   and   respectfully  suhmiltinii   the  views  which   the  govern- 
ment of  the  Queen  entertain,  that  would  indeed  be  a  very  narrow,  and, 
as  we  submit  to  your  judgnienl,  an  unsound  inlerprelalion  of  article  4. 
\ow  I  woidd  ask  Ihe  atlenliou  uf  Ihe  Tribunal  while  I  submit  what  is 
the  true  construction  of  thai  article.     II  turns  upon  the  last  clause  of  Ihat 
article,  bef;iuninf;  with  the  words  '•  If  in  the  Case".     1  think  my  learned 
friends  will  probably  afiree  that  llie  earlier  part  is  not  material  or  not  di- 
r'cclK  material  to  the  purposes  upon  which  we  now  arc  en};afied.     "  If  in 
the  Case  submilted  lo  the  Arbilrab)rs  either  party  shall  have  specilied  or 
alluded  to  any  report  or  documeni  in  its  own  exclusive  possession,  wi- 
thout aunexiujia'copy,  such  party  shall  b(Hiound  if  C'c  other  parly  thinks 
proper  lo  a|)pl\  for  it,  to  furnish  that  parly  witlia  copy  there  of."     .Now 
I  ,1'^vcA'.  that  so  far  as  1  have  read  Ihis  clause  of  article  i,  it  does  point  lo 
applyinj; only  lo  documents  in  Ihe  exclusive  possession  of  one  party,  and 
referred  to  by  that  parly. 

lUit  it  is  I  he  second  branch  of  Ibis  clause  upon  which  I  mainly  rely.  Il  then 
proceeds,  "  and  either  parly  may  call  upon  the  other, Ihrongh  the  Arbitra- 
tors, lo  produce  the  orif;inals  or  certiticd  copies  of  any  papers  adduced  as 
evidence,  f;ivini;  in  each  instance  notice  thereof  within  -H)  days  after 
delivery  of  Ihe  Case  ".  The  distinction,  therefore,  between  these  two 
branches  of  Ihis  rule  is,  I  submit  to  Ihe  Tribunal,  obvious.  The  lirsl 
part  deals  with  a  document  exclusively  in  the  possession  of  one  of  the 
parlies,  and  referred  lo  by  such  one  of  the  parlies  in  the  Case  submilted. 
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Till' socfind  hraiicli  doiils  willi  ii  iniicli  wider,  iiinl  iniicli  iiioro  iiii|Mii'liinl 
mailer.  II  doals  with  Ihis.  Ilial  if  limro  exist  in  llio  possession  ol' eillier 
|iarl\  IIk!  ori^iiiid  (Ineimieids  wliich  ai'o  im|)orliinl  in  llie  eliieidalion  of 
llie  Irnlh  and  in  arrivinn' al  a  proper  eonclnsion  upon  llie  fa. 'Is.  Ili(>n  llie 
parts  wild  desires  to  rel\  ii|)on  sncli  doennieni  shall  not  be  driven  lo  rely 
upon  nneeitain.  unsafe.  s.Mondary  evidonee,  or  partial  evidence,  or  ex- 
tracts from  liie  doennieni  in  (|nostion:  hut  that  the  Trihnnal  shall  have 
the  iiieiiiis  of  assistin-  that  parly  in  piillinj,'  hefore  the  Trihnnal  the  ae- 
tiiai,  anlhenlie  doenment  itself,  or  an  anthentie  copy  of  the  doemiienl 
itself.     Surely  that  is  the  reason  of  the  lliinj;. 

Lord  Hannen.  —  Von  have  not  relerred  to  the  words  •'  adduced  as 
I'vidence  ". 

Sir  Charles  Russell.  —  I  read  that. 

Lord  Hannen.  —  I  know  you  did. 

Sir  Charles  Russell.  —  "  Of  any  papers  adduced  as  evidiMieo  ",  lam 
coming  lo  that  ne\|  hranch  in  a  nioinent,  hut  I  read  llie  words  ••  adduced 
as  evidence  ". 

Lord  Hannen.  —  >Cs  yon  did. 

Sir  Charles  Russell.  —  In  litis  case  we  have  adduced  Ihis  report  as 
evidence.  We  have  cited  it  in  our  C.ouimissioners"  report.  \\C  have 
ciled  it  in  tin'  third  part  of  the  appendix,  \mge  5M,  lo  which  I  have 
referred.  I)id  lliat  is  only  what  lawyers  call  secondary  evidence  of  the 
report.  In  a  court  of  law.  as  my  learned  friends  well  know.  f;overned  hv 
strict  rules  of  evidence  as  they  are  understood  i)olli  in  America  and  in 
Fjijilanil.  that  would  not  he  evidenceal  all. Therefore  hefore  thisTrihunal,  not 
hampered  by  lecludca!  rules  of  evidence,  ii  is  at  the  host  only  a  secondary 
class  of  evidence,  and  if  we  had  the  documeni  admitted  as  it  is  set  out, 
imperfectly  set  out,  in  the  documents  connected  with  ourCasehylhernited 
Slates  as  aiilhenlic  and  as  relialile,  Ihe  importance  of  the  (pic'^lion  would 
be  here  comparatively  small.  .\f;ain.  I  musi  emphasi/e  that  which  is  tli(> 
imporlani  point  in  this  case.  On  pai;('  T.")  and  7(1  of  the  Counter  (.ase  Ihe 
rnilodStates,  — and.  as  I  see,  Ihe  .Member.uif  the  Tribunal  have  not  their 
books  at  hand  for  Ihe  monienl.  I  had  better  read  il  in  full  bef-innin};  at  the 
second  paragraph  on  paj;e  T.'i.  -  it  reads  Ihns.  •■  The  Commissioners  "  — 
I  have  read  this  already,  bni  I  will  repeal  it.  —  ••  also  rely  on  a  newspaper 
extract  which  purports  lo  be  a  summary  of  a  lleporl  made  bv  Mr  llenrv  W 
Eliioll  in  IS'.MI  lo  the  Secretary  of  thcTreasury  to  establish  several  allejicd 
tacts.  One  of  these  stalcnienls  in  this  allei;ed  summary  on  fribiloll'lslands 
in  IH90  iseclioii  .'W:>.  pai;e  i(li  is  that  lli(>re  were  ^.'iO. (Hid  barren  seals.  " 
Tills  is  ciled  by  theCoiuinissioners  to  <liow  the  lack  of  virile  males  (Ui 
the  rookeries  in  that  year.  •■  An  examinalion  of  the  (jxtractas  published" 
"  in  Volume;}  of  Ihe  appendix  lo  llieCas(!of  Creal  liritain  discloses  Ihe  fad" 
"  that  this  statement  appears  after  Ihe  sif;nalure  of  II.  W.  KlliotI,  and  il  " 
"  cannot,  Iherefore,  be  construed  as  a  portion  of  such  lleport.  Kurlher-" 
"  more,  how  the  Conimissionerscan  (piestion  AlrKlliol's  power  locompule  " 
•'  the  number  of  seals  on  the  Islands,  as  lliey  have  done,  and  still  rely  upon  " 
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'•  Ilis  fompuliilion  of  Iho  number  of  harron  romiilcs,  needs  explanation." 
Now,  |i:ii'itplintsc  tliis  paragraph,  When  Ihcy  say  the  British  Coniniis- 
sioners  lely  on  newspaper  exlnuts,  I  ask  why  shouiti  llicy  he  rnllcd  npon 
to  rely  npon  a  iiewspap(M'  exiraci  whiMi  Ihi;  anthenlie  doi  luneni  exists  and 
is  pni(iiiid)le'.'  WIin  are  the  I  nited  States  throngli  Iheir  A^etils  to  be  eon- 
sidercd  jusiifiod,  on  page  7(i,  in  throwing  ih)nbt  npon  the  aiithcniieily  of 
one  of  the  extracts  (hat  npon  Ihel'ait  that,  extract  in  pari  does  not  repre- 
sent coiichisiiins  of  .Mr  Kiliolt  and  is  not  part  of  liis  report,  wlien  llie  point 
can  biMh'terniined  not  by  conjecture  orspecniution,  l)ut  hj  examination  of 
the  nctnal  documents  in  the  possession  of  the  United  Slates  itself?  I  find 
great  diflindty,  and  I  say  it  willi  all  sincerity,  in  appreciating  why  it  is 
that  this  duciinient,  which  owes  its  origin  to  a  solemn. \cl  of  tlieliegislalin'e 
of  the  l'nit(!(l  Stales,  should  raise  what  I  must, quite  respectfully,  call  the 
very  narrow  and  very  technical  objections  to  this  document  which  are 
staled  in  the  answer  to  the  application  for  the  document  by  the  .\gent  for 
the  Lnited  Slates.  I  h-  e  myap|)licalion,  therefore,  upon  these  grounds  : 
—  Kirst  of  all,  that  we  ought  not  to  be  driven  to  rely  upon  secondary  evi- 
dence of  a  document  the  original  being  in  the  possession  and  under  the 
control  of  the  representalives  of  the  (iovernment  of  the  United  Slates; 
next,  that  it  is  within  the  terms  of  .Vrlicle  i,  that  Ibis  Tribunal  should  not 
compel  us  to  i-elv  npon  secondary  evidence,  but  may,  for  their  own  infor- 
mation and  for  ours,  direct  the  production  of  the  original  or  an  authen- 
tic copy.  I  sii\  the  power  is  conferred  npon  Ibis  Tribunal  under  article 
i  in  llii>  second  clanse,  which  I  hav(!  read;  but  i  saj,  if  there  were  no 
such  Article  at  all  and  even  in  face  of  that  Article,  this  Tribunal  snrely 
has  the  right  to  call  lor,  for  th(\  bi'tler  information  of  its  own  judgment, 
and  snrely  has,  inheient  in  itself,  as  a  Tribinial  to  determine  diflicult  and 
somewhat  complicated  issues,  a  right  to  say  Ibis  is  a  document  which, 
from  every  circumstance  attending  its  history,  ought  to  be  regarded  as 
one  of  im|)ortance  in  lliis  controversy,  si-eing  that  il  was  |irocnr(Hl  at  Ihe 
instance  of  Ihe  execiilivc!  of  the  United  States  itself  for  the  ver\  purpose 
of  informing  those  who  are  advising  Ihe  (iovernment  of  Ihe  United  Slates 
on  the  very  ([ueslions  dealt  with  or  largcdy  dealt  with  in  the  controversv 
now  belore  this  Tribunal.  Thes(>  are  the  grounds  upon  which  I  submit 
that  we  are  entitled  to  have  this  document;  and  I  cannot  doubt  thai  if 
Ihe  Tribunal  or  any  portion  of  the  Tribunal  express  its  opinion  (and  I 
cannol  doubt  that  it  nuist  hv.  in  the  minds  of  many  of  thenij  thai  il  is 
but  reasonabh;  and  right  that  this  dociunent  should  bi;  I'orlhcoming  and 
be  judged  acc(U'ding  to  ils  mei-ils  l)\  each  member  of  tlii^  Tribunal,  I 
cannot|  doubt  but  that  I'ni'tbei'  objeclioii  to  ils  production  will  bewith 
drawn. 

The  President.  —  I  would  ask  Sir  Charles  Hnssell  to  be  kind  enough 
to  put  his  motion  in  writing  and  communicate  it  to  Ihe  Secretary  of  the 
Tribunal,  so  that  we  may  have  the  exact  words  of  the  motion  before  us. 

Sir  Charles  Russell.  —  Certainly. 

Sir  Richard  Webster.  —  I  ask  to  be  permitted.  Sir,  not  to  repeat,  but 
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ll) siipplpmonl.  Ilic  ar};iiiMt'iil  ol' my  lennind  frif>n<l  Hip  Allorncy  ruMipral 
by  II  referoncp  lo  (IMP  nrlwo  iitlipr  (IoimiiiipiiIs  in  cviilcMuc  wliicli  siroiiply 
piif'oi'i'p,  ill  my  i'i'S|)c<'iriil  siil)iiii-sion,liis  iinilpiilioii.  N'oii  arpii\\iirp|lial  hy 
Arlicli!  ;}  III'  llip  Tri-aly  llio  |»i'iiili'(l  Casp  iil'  ouch  of  Hip  Inm»  parlips,  accum- 
|)aiiip<i  hy  Ihp  iIopuiiipiiIs,  Nip  ol'li'lal  i'iirrcs|)otii|piii'p,  ami  itllior  pvi- 
iIpiicp  nil  whip!)  each  rolips,  shall  hi*  ilplvcrpd  in  ilii|ilipulc ;  ami  yon  arp 
I'lirllipr  awai'p.  Sir,  'lial  hy  iiiprarlipr  pIuiisp  iirVrlipIp  1,  within  U  inonlhs 
al'lpr  (Iplivcry  mi  hotli  si(li;>^  uj'  tlip  |)t'iiitptl  (lasp,  pach  party  may  in  likp 
maniipr  ih'livpr  in  inplicatu  to  uiipIi  iit'tlip  Arhitrators,  and  to  the  a^'cnl  of 
the  other  party,  a  (liinnlcr  (!ase,aiiil  additional  (liK'iimpnls,corrc^pondeiiPP, 
andevidpiipp,  in  rpjily  lo  Hip  ('.asi;,  ilociimpuls  and  p\i(|pnpp,  so  prpspnled 
hy  tliP  ollipr  party  ".  My  Iparnod  I'riend,  Hip  Alloriipy  (iciipral,  has  palled 
Ihc  atlenlion  oi'HicTrihnnallo  the  fact  that  in  Hie  Appendix  to  the  orijj;inal 
hritish  Case  lodged  in  Septeiiilipr  last,  Hipi'p  was  Hie  besi  cvidiMHP  thai 
\\r  pould  Hien  ohiain  of  tlu;  doiiimpiils  in  (jiiPsHon.  it  was  that  wliipli 
pnrporlpil  to  he,  under  Hip,  si<rnatiiri;  oI'Mr  Kllioll.  addressed  to  a  liovern- 
mcnl  ol'ficial,  verhatim  extracts  of  part,  and  hiil  ol'  pari  only,  ol'his  llpport. 
Now,  Sir,  poiiips  the  additional  mailer  lo  which  I  rpspepjliilly  call  Hie 
carpfiil  ailiMition  of  lliis  Trihiinal.  A  diil'i-rpiipp  having  arisen  lielween 
Hie  I'liiled  Stales  amKireat  Hrilainastolhe  Irueeonslriiclion  oI'lheTreaty, 
Mr  Kosler  asked  that  some  fnrther  docnineiils  should  be  snpplied  il  am 
slating  this  of  eoiirse  in  a  very  I'pw  woi-iIsi  and  aei'ordingly  il  was  hy 
arrangeniPiil,  which  will  hp  round  in  the  letters  oI'Mr  Foster  lo  .Mr  iierhprl, 
and  of  Lord  Hosebcry  to  Mr  llerberl,  of  the  2'  September  and  Hip  I  '  Op- 
tobcr  last  yi.'ar,  arranged,  inderercnce  to  the  viewsol'  therniled  Statics,  that 
the  I'Ppoilof  Hip  !'itisli(;ommissioners should  lielrpaledas  pari  ol'tlipCasc 
of  Hie  (iovprmupiil  of  Her  l!rilaiiiiic  Majpstv.  I  need  not  now,  Sir,  discuss 
Hie  merits  of  that  dispute.  I  will  merely  sa\  I  hat  the  Government  of 
Her  Uritannip  Majesty,  in  fiirllicraupp  of  the  desire  that  this  Arbitration 
should  be  conducted  with  the  fullest  information  on  both  sides,  accpptcd 
Hip  view  put  forward  hy  Mr  Kosler  on  behalf  of  Hie  (iovenimenl  of  the 
United  States  Hial  the  Report  of  the  Hrilish  Commissioners  should  be 
furnished,  and  should  be  treated  as  part  of  Hie  Case  of  Hie  Ciovprnniput 
of  llei  laiinic  Majesty.  In  Hial  Iteport,  with  which  I  know  the  Tribn_ 
nal  are  lamiliar,  in  sections  \'V.)  and  H32,  Hic  ileporl  of  Mr  Kllioll  is  refer- 
red lo  in  supporting  certain  stalemenis  of  fact  upon  which  the  Brilisli 
Commissioners  relied.  We  had  at  lliat  lime  therefore  before  iis,  Sir,  what 
I  may  cull  three  separate  allegations  of  fact  all  bused  upon  tliut,  which  we 
iiad  reason  lo  believe  was  an  anthenlic  extrael  from  Mr  Klliotl's  Iteport, 
it  having  been  signed  by  himself  and  being  sul'licient  for  our  purpose. 
Had  the  matter  stood  there  it  might  have  been  suggested  that  that  was 
all  we  wanted ;  but  the  I'nited  Stales,  by  their  criticism,  to  which  the 
Attorney  General  has  called  attention,  submit  lo  this  Tribunal  that  it 
is  to  reject  part  of  the  secondary  evidence  which  has  been  put  forwa''d 
by  Her  Majesty's  Government,  upon  Iheground  that  upon  the  face  of  i  ; 
newspaper  account  of  the  Heport  il  was  to  be  presi'">"ii  thai  in  this  res- 
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|ir('|  il  \Mis  Mill  Inislwiirlliv  ;  himI  I  lic^  llii'  Ti'iliiiiiiil  In  imlin',  llinl  llii' 
tiovcninicnl  ol'  llic  I  iiilod  Stales  liml  in  llu;ir  |i)sstissi(iii  iil  llial  mn- 
moiil    the   (irijiiiiiil   ii'|i(irl    lultlrosfd    lo  llii' Sccrcliirv  of  llic  Triiiisiii'v . 

Now  I  need  iiiil  iifiiiiii  ciilun'i'  wliiil  Ihc  Icanird  Alloriii's  (iciii'ml  has 
said  on  llic  criliiisiii  id'  Mm;  I'liilcd  Sliilrs  wilh  iTlcri'iirf  In  idlcf;aliiiiis 
made  on  Ixdiidlcd'  (iical  lli'ilain.  Inil  I  now  a^ain  call  Iho  allcnliou  orilii' 
'ri'iliinial  lo  llic  Ti'caU.  The  oii^zinal  (d' an\  papi'i'  addnccil  as  cvidi'iico 
is  lo  hi>  oi-diM'cd  li\  III)' Triliunal  lo  ho  prodiK  cd.  if  in  ils  discndioii  Ihe 
Trihnnal  <'oii>i(K'i'  Ihal  il  is  nialcrial  or  |u>i'lini'nl  lo  lhi>  mailer  hcl'ore  il: 
and  I  a}{uin  remind  Ihis  Trihrnia!  Ihal  il  is  a  iide  iiol  oiih  of  lliis,  hul  of 
all  liihiinals  whiidi  exercise  jndicial  I'linclion^.  Ihal  Ihe  hesi  evidence  is 
lo  he  al  Ihe  service  of  Liie  Irihnnal  il'  il  is  |)ossil)le.  'I'iiat  is  oidv  in  IIk* 
eveni  of  Hie  laihire  of  llicir  hidnj;  ahle  lo  oltiain  the  hesl  evidence  Ihal 
socondarv  evidence  hecomes  eillier  roasonahle,  or  sn(di  as  Ihe  Trihnnal 
should  rel\  ii|ion. 

Mr  Justice  Harlan.  —  Docs  yonr  motion  coniprehond  the  tiling  ol' 
liiis  paper  as  evidence? 

Sir  Richard  Webster.  —  My  motion,  Sir,  eonipreliends  the  prodnc- 
lion  id' Ihis  paper,  so  Ihal  Ihe  orif:iiial  may  he  referred  lo  hy  either  side, 
ami  cerlaiidy  hy  the  C.onnsel  for  (ireal  Itritaiii,  as  lln^  hesl  evidence  —  as 
///'•  evidence  of  the  llcport  \\lii(di  .Mr  Kliiolt  made,  wliicli  we  have  ainiady 
referred  lo  in  onr. Appendix.  Il  is  already  in  evidence;  wo  have  relV'rred  lo 
it  in  onr  .\ppeiidi\:  il  litis  heeii  ti'eated  hy  the  I'liiled  States  in  llieir 
(".oiiid('r-(lasi'  as  ovideiKH? ;  il  is  ci'ilici/ed  npon  Hk^  };roiind  thai  il  is 
evidence,  hnl  il  is  said  Ihal  a  part  of  il  you  nuisl  reject,  heeanse  it  hap- 
piMislo  he  wrillen  heiow  the  sif;naliire  of  the  ficntlenian  wlio  purports  lo 
nialti!  the  lleporl.  I  ask.  suppose  il  he  Ihe  fact  llnd  in  Hie  hody  of  Ihe 
original  Mepoii  liiere  are  tln^  same  lif;ures  wliicii  arc  referred  lo  al'ler  llic 
sifinaliire  in  Ihe  extract  ;;iveii  lo  us.  my  leurned  friends  who  represenl 
the  rnih.'d  Slates  would  Ik^  Ihe  lirsl  lo  admit,  thai  if  lliose  lijiiires  were 
lliere  they  would  iiid  rely  n|)on  Ihe  accideiilal  circnmslance  ihal  in  the 
parlicnhir  form  in  wliicli  they  were  cited  h\  the  paper  lliiiv  do  not  appear, 
but  that  they  are  in  the  hody  of  the  lleporl  to  which  reference  has  lo  be 
made.  I  a};aiii  rospeclfiilly  press  upon  this  Trihnnal  thai,  without  sayinj; 
that  il  Treaty  (d'  Ihis  description  is  not  to  he  construed  h\  the  cast  iron 
rules  hicli  we  as  lawyers  inifiht  possibly  apply  lo  lej^al  or  conveyancing 
docu  I  Ills,  il  is  evident  Ihal  if  eillier  parly  refers  in  evidence  lo  docu- 
niont:  he  orif,nnals  of  which  they  have  not  jjol  or  hav(!  not  produced, 
Iho  Ti  iiual  shall  order,  if  lliey  see  il  is  relevant.  Ihe  orij;inal  t(j  be 
prodnc  .  II  cannot  make  any  diU'ereiice  in  whosi!  cuslodv  the  ori- 
ii'nnxi  (  cunient  is.  Siipposiiif;  il  hiippeiied  thai  this  was  a  documenl 
which  lie  rnited  States  (U-sircd  to  pioduct;  or  j;ive  in  evidence,  il 
would  he  no  answer  for  us  lo  say,  "  Vou  have  };ol  some  means  of  rol'er- 
riuf;  lo  tiic  conlenls  of  that  documenl  "  ;  Ihe  Ti'ealy  has  recpiired  Ihc 
Tribunal  and  lias  enabled  the  Tribunal  in  its  discretion  to  call  for  origi- 
nals which  form  pari  of  Ihe  evidence  adduced  by  cither  party. 
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Sii',  I  hiivt!  I)iil()iii'  iiioi'i'  NMiril  III  add.  II  is,  in  I'imI.  iilludcd  In  in  the 
M-nsi-  uf  lilt)  Troiily  oven  liy  llic  rnilcd  SIuIoh  IhcinHolvcN,  bociiiiHo  llitn 
do  iiol,  spcidv  id'  il  iiH  nicruly  ti  ni'vss|iii|)L'i'  i't<|iiii'l  id'  soinidliin;;  whirii 
MiKlliiill  is  sn|i|iiisi'd  lo  Imvi.'  said.  Tln'V  nd'orlo  ilasa  i;'!\\s|m|K'n'\li'arl 
wliirli  |iui'|ioi'ls  lo  lii>  a  snniniarv  ora  icporl  niadi- liy  Mr  II.  W  .  Klliidl  lo 
llic  Scrri'larv  of  llii- TroaHnry.  Tliercd'orc  wc  rosiii'rHii.iy  Mdnnil  lo  tiiis 
li'ilinnal  Ihal  upon  lirsl  |iriiiri|)li>s  wliirli  ^'omm'ii  the  laws  id' i'vi(loni'(\  in 
llu<  liroadrsl  sunsi;  oi'llii'  It'i'ni,  an  or'igiiiai  dornnii'iil  wliirli  lias  |ici>n  alln- 
dod  In  lis  llii>  jiai'ty  di'siriiif;  lo  rrl'i^r  lo  il,  wliirli  lias  liccii  iiiadt-  |iai'l  of 
llirir  evidence  hy  the  ori^Mual  l!ase  and  liy  llial  wliieli  npun  llie  in>ilaliuii 
of  till!  I  nili'il  Slales  \>as  lo  lie  Irealed  iis  pari  of  the  ori^;iiiiial  (!asi\  —  llic 
original  of  Ihal  doiiiuienl,  we  hiiinhly  siihinil  lo  this  Triliniial,  inusl  be 
pi-odnied;  and  vnc  fiirlher  poini  onl  Ihal  it  could  scarcely  he  conlended 
Ihal  liecuiise  lliu  onK  means  accessible  to  ns  happened  to  he  in  the  lirsl 
instance  a  newspaper  exirail  from  that  report,  therefore  we  should 
lie  denied  access  lo  the  orijiiiial. 

Sir  Charles  Russell.  — The  form  of  llic  Order,  sir.  which  I  >liouid 
sii^^cnI  that  this  Trilinnal  should  make  and  which  we  reipicsl  that  lhe\ 
should  make,  is  this,  that  the  Aficnl  of  the  Lniled  Slalcs  hecalied  upon  li\ 
the  Trihiinal  to  produce  the  original  or  a  ccrlitied  cop\  of  the  llcporl 
made  li\  Mr  •'  ni')  W.  Klliolt  on  llie  suhjt;cl  of  the  fur  seals,  piirsuani  lo 
the  All  of  Congress  of  IH'.IO. 

The  President.  —  Have  the  United  Stales  aiivlhiii^  lo  repiv  to  IIuk 
.Motion? 

Mr  Phelps,  —  The  disposition.  .Mr  {'resident,  which  we  shall  propose 
to  make  of  this  application  relieves  ns  from  Ihe  ncccssilv  of  Iroiihlin^  von 
lonH  upon  the  snhjeclofits  ailniissihililv.  The  circiimslances  however 
thai  attend,  and  have  heretofore  allended  this  appliialioii,  and  one 
which  preceded  il.  are  such  lliiil  we  have  iml  tlioufilil  il  right  to  allow 
Ihe  subject  lo  pass  wilhoul  an  cNplanalion  licfon;  the  Trihmial.  of  Ihe 
attitude  of  the  Liiited  Sales  upon  this  siihjccl,  hecaiise  il  hears  colla- 
terally in  a  very  imporlanl  way  as  wc  conceive  upon  other  questions 
vvhitdi  Ibe  Tribunal  will  hereafter  encounter.  .Now,  to  be^in  with,  I  do 
nol  pei'ceive  that  the  remark  of  my  learned  frieml  as  lo  Ihe  value  of  this 
evidence  is  j;erniane  lo  this  enquiry.  The  qiie>lion  is  nol  upon  ils  admis- 
sibility. If  il  were  ever  so  valuable,  if  il  is  nol  admis-iiliin  i!  is  not  to  he 
admitted.  II  it  were  comparatively  of  no  value  at  all.il  il  beadmissiblc  Ihcy 
are  cnlitled  to  hiivc  il  in  evidence.  Anolher  observation  of  my  learned 
friend.  Sir  Miarles  ilnssell,  to  which  possibly  1  allach  more  conse- 
(|uence  than  he  did,  is  on  the  subjecl  of  what  he  lerms  Ihe  f,M;ncral  juris- 
diclion  of  this  Tribunal.  On  lliese  (|ueslions  of  procedure  wc  respect 
fully  deny  that  under  this  Treaty  the  Tribunal  is  invesled  with  any  such 
jurisdiction.  If  you  were  sitting  as  a  Court,  a  court  of  general  judicial 
powers,  the  incidental  disiretion,  the  incidental  powers  thai  would  attend 
the  Tribunal  as  we  all  Know,  are  very  large.  The  Treaty  might  have 
invesled   this  Tribunal   with  such  discretion   and  such  powers.     It   has 
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faileil  lo  do  so.  II  has  iindcrlakcii  on  Iho  oilier  hand,  lo  specify  svilh 
{ircnl  ccrlainly  and  parlicniarily  IIm-  niolhotl  ol'  procedure  in  respecl  lo 
l)rinf;inf;  hel'oro  llie  Tribunal  all  llie  evidence  which  Ihey  are  enlillcd  to 
consider.  I  do  iiol  enlarge  upon  lliis  poinl.  now,  as  it  will  heconio  Ihe 
subject  of  discussion  in  a  subsequent  niolion,  I  only  make  the  obser 
vation  thai  it  ma\  iiol  be  Ihouj^bl  thai  we  concur  al  all  in  Ihe  idea  that 
this  lii^ili  Tribiiiuii  is  iiiveslcd  with  any  power  lo  admit  evidence,  oi' 
consider  eviilence,  except  pr<!cisely  that  which  is  conlen-ed  upon  Iheni 
by  Ihe  Treaty  under  which  Ihey  are  constilutcd. 

It  is  true,  as  has  been  slaled  by  my  learned  IVieiid.  thai  an  applica- 
lion  was  made  lo  Ihe  aijent  ol'  llie  Diiiled  Stales  in  l-'ehruary  last  lor  Ihe 
produclioii  ol'  Ibis  documeul,  and  it  was  refused  upon  llu?  ifround  which 
he  has  read  to  this  Tribunal:  and  upon  a  furl  her  jirmind  staled  later 
in  the  letter  of  Ihe  ajAont  which  lu;  has  not  read.  It  isoiiK  so  far  as  may 
be  necossar\  lo  juslify  Ihi;  position  of  Ihe  IJnilcd  Slates  (iovernmenl  on 
Ibis  subjecl  that  I  shall  Iroiible  Ihe  Tribunal  with  aii\  remarks.  If  Ibis 
documeul  is  admissible,  ii  is  made  so  b\  Ihe  last  paraf;iapli  of  article  i 
of  Ihe  Treaty,  the  only  one  which  has  any  rehM'ence  whahwer  lo  Ihe 
subject.  "  If  in  Ihe  Case  submilled  to  the  Vrbitrators  either  parl\  shall 
have  specilied  or  alluded  lo  an\  reporl  or  documeul  in  ils  own  exclusive 
possession,  wilboiil  aiiuexiiif;  a  copy,  such  parlv  shall  be  bound,  if  Ihe 
ollu>r  parlv  lliinks  proper  lo  appK  for  il.  lo  furnish  Ihal  |)arl\  willi  a  copv 
thereof  ".  Thai  is  Ihe  (irsi  half  of  Ihe  paraj;rapli.  I  shall  consider 
the  other  i'uilhcr  on.  Il  \\ill  be  observed  Ihal  Ihe  lanj;iiaf;('  of  Ibis  pro- 
vision is  reslriclcd  lo  Ihe  /'»/«•  Ihal  has  been  furnished  I>\  eilher  parl\  ; 
Iiol  lo  llic  I'liiiiilvrcic^r  whicli  is  a  ver\  dill'cM'cnl  do<iiireiil.  .Viiicle 
tbirii,  as  has  been  aireadv  pointed  out.  provides  for  Hit  delivers  in 
duplicate  h\  each  part)  to  Ihe  other  and  lo  the  Arbitrators,  al  a  parti- 
cular lime,  of  a  Case.  Article  'i  provides  for  Ihe  subsetpieiil  deliver)  by 
each  parlv  lo  the  other,  and  to  the  .\rbitralors  of  a  C.ounlercase.  liotli 
words  are  used  IhrouiilHuil  llu;  Trealy.  i'lacb  has  ils  own  nicauiiif;.  and 
ils  own  appiicalioii.  It  is  not  claimed  on  the  part  of  iiu  lear'iied  friends 
that  anv  allusion  lo  this  document  whatever  took  place  in  Ihe  Case 
cerlainlv  not  our  sTile.  It  is  in  Ihe  C.oiinler  Case  thai  Ihi!  allusion  is  made 
which  appears  to  llieiu  to  hi)  Ihe  foundation  for  an  ap|)licalion  for  Ibc 
document. 

.Now,  it  iiiav  be  said,  as  has  been  said,  that  Ibis  is  a  technical  coiis- 
truclion.  The  more  liberal  view  il  ma)  be  claimed  would  l-e  lo  treat 
the  word  "  Case  "  in  Ibis  connectioii  as  ineludiiif;  Ihe  entire  submission 
h)  Ihe  pai'h  of  bis  alli'!;ations  and  evidence.  Tli(>  dil'iiculi)  willi  that 
construction  is  that  wliatevi'r  conies  in  in  Ihe  Cminler  Case  caniiot  be 
subject,  under  the  terms  of  Ihe  Treat)  loan)  repl),or  conlradiclioii  expla- 
iialiim  Ol'  whalever.  Tlie  Treaty  closes  llie  door,  on  Ihe  delivery  of  the 
Coiiiih'.'  Case,  to  the  admission  of  any  evidence  whalever  upon  all) 
subjecl-v  halever;  so  Ihal  while  if  a  do'unienl  is  so  lar  alluded  lo  in  Ihe 
(iasc  of  a  parly  as  to  make  it  propeilv  Ihe  subject  of  an  application  for  Hie 
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wliolc  (lociiiiK'iil.  SI)  lliiil  llu;  pi>>'t>  ii|i|)l\iii^'  lor  ii  ran  in  liis  Coiinlcr 
Ciiso  iniikt'  lliL-  proper  ropK  l)\  cvidpiico  llicrc  is  ii  proprii'lv  and  I'orco  in 
llii>  pru\isi(iii;  bill  if,  on  llii<  oIIum'  iiaiK),  il  is  ii|ii!n  lo  llii>  parl\  lo  call  lor 
llii'  proiliiclion  ol'  a  (iocninonl  wliicli  is  alliidi'd  lo  lor  l!ii^  lirsl  liiiiu  in  lli<- 
Coniitt'r  Case,  llion  llial  documonl  which  iiiif;lil  so  he  hroii};lil  in  as  evi- 
denci',  as  cvidi'iici^  lor  all  purposes  lor  wliicli  il  may  \h\  IcjiitiiiialoK  used, 
caniiol  1)0  answered  on  llie  oliior  side.  Tlml  is  llio  reason;  and  Ihat  is 
one  ol'llio  reasons  assi;";ned  l)\  llie  A^ciil  oI'IIk^  I'liileil  Slales  in  Ihe  laller 
|)ail  of  Iho  leller  svliieh  my  learned  friend  has  read  as  one  of  Ihe  grounds 
upon  which  ihis  application  is  declined. 

I5nl,  lo  j;o  larlher,  suppose  lor  llie  purposes  of  arf;nnieiil  Ihal  Ihc 
word  •'  Case  "  here  includes  th(>  ('.oiiiiter  (last?;  wlial  sort  ol'an  allusion 
or  specilicalion  is  il  which  Ihe  Treaty  recpiires  as  tiits  I'oiindation  lor  an 
application  lor  such  a  dociinuMU? 

Senator  Morgan.  — Is  there  no  allusion  (o  this  paper  in  the  lirilishCasc? 

Sir  Charles  Russell.  —  (]ei'lainl\  there  is,  al  pa,i;c  .'i.']  ol'  Ihe  Appendix. 

Mr  Phelps.  —  There  is  none  in  ours,  and  I  had  Ihe  iiiipr:'ssi(,ii  there 
was  nol  ill  Iheirs.  ItuI  that  i'  inunaleria'.  Iii>cause,  as  I  am  ^oin^  lo 
point  onl,  it  is  "  our  "  ailnsioii  Ihal  iiiiisl  he  liit>  I'oundalion  ol'  this  ap|)li- 
(;ation,  not  Iheirs.  (hir  lirst  allusion  to  il,  it'll  h(>  an  allusion  williin  Ihe 
meaning'  ol'  Ihe  Trealy,  is  lo  he  found  in  Ihe  C.oniiler  llase  in  Ihe  passajic 
thai  has  hecMi  read  hy  my  learned  fricMid  "  If  cilher  parly  shall  have 
specilii-d  or  alluded  In  any  Iteporl  in  lis  own  (>\<'liisi\e  poses>ioii  wilhoul 
aiini'xiiif;  a  copy.  "  What  is  Ihe  meaning;  of  Ihal  .'  II  is,  thai  if  either 
party  shall  hav^'  liroiii^hl  forward  hy  specilicalion  or  hy  allusion  any 
document  in  support  of  any  conlcniion  and  has  reliiMl  upon  il,  and  has 
pill  il  forward  so  Ihal  his  Case  is  in  any  respect  directly  or  indirectly 
slriMi};iliene(l  liy  the  allusion,  then  al  Ihc  iiislanci>  of  llie  olher  side 
he  shall  produce  the  full  copy  of  Ihe  docimieni  Ihal  he  re  firs  lo. 
And  Ihal  provision  is  founded  in  Ihe  ^reah"!  and  tin;  most  obvious 
|):opriet\.  Mill  is  a  refi'reiice  lo  a  documciil  in  Ihe  Coiinler  Case  in 
reply  lo  an  .illusion  ( ■<  Ihe  olher  side,  in  reply  lo  a  pail  of  il  Ihal  has 
been  broufjiil  forw.ird  on  Ihe  olher  side,  mkIi  an  ;dlusioii  as  Ihe  Treaty 
eonlemplales.'  Il  is  diflicull  lo  lead  Ihcse  wonls  wilhoul  perceiviiif; 
Ihal  uie  spirit  and  olijecl  of  Ihe  ,)i'ovisioii  is  :  Ihal  a  parly  shall  nol  be 
perinilled  lo  foiiifv  himself  in  any  way  by  a  reference  lo  a  wrilleii  docii- 
meiil  in  his  own  exclusive  possession  wilhoul  fiiviii;;  Ihe  olher  side  lif 
he  asks  for  iC  the  benelit  of  the  entire  conli'iils.  Iliil  when  Ihe 
oil  er  sidi;  lliink  |)i'oper  lo  allude  lo  some  copy  or  extract  in  Iheir 
own  poss(!ssioii  Old  of  a  newspaper  and  a  reply  is  made  lo  Ihal  in  Ihe 
(Counter  Ca-a"  saying  thai  il  is  nol  authorily  or  such  an  exlracl  is  nol 
material,  have  we  broiifihl  Itu'ward  Ihe  lieporl  as  in  any  way  assisliii;^  Ihe 
cas(!  of  the  I'niled  Slates.'  I  do  not  conliniie  Ihe  arnumenl  because  il  is 
immaterial  in  view  of  Ihe  course  we  ore  about  lo  laki>.  I  have  said 
thus  mu<'h  i"  order  lo  slide  Ihe  juslilicalion  which  we  think  existed 
in  Fehruarv,  and   exists    now,  for  the  refusal  of   the    Liiiled    Stales   to 
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produce  lliis  dociinu'iil.  Ami  if  il  he  said  llial  llic  rel'iisiil  was  hascd 
upon  a  Inclinical  i;rouMd,  alllioii;;h  llie  lecliuical  ground  was  correi'l, 
I  may  Ito  peruiilted  lo  say  llial  Iliis  Case  will  no!  proccd  very  far,  willioui 
(liselosiu^  llial  wo  should  have  heeii  perfeelly  justilied,  and  are  peri'eclK 
juslilied,  in  slandin^  upon  any  ground  in  respeel  lo  Ihe  adniissihilil\  of 
evidence,  whelher  il  is  technical  or  nol. 

A  snl)se(]uonl  conlenlion  of  my  learned  friend  is,  under  (lie  laler  clause 
of  this  Article  thai  either  |iarl\  may  rail  upon  Ihe  other  tlironnh  the  Arhi- 
tralors  lo  produce  the  orijiiuals  or  cerlilied  copic  of  any  papers  adduced  as 
evidence.  Adduced  as  evidence  hy  wlioni?  I!y  liisadversary.  Wasil  ever 
heard  of  in  a  C.onrl  of.lusiice  llial  one  parly,  hy  referrinj;  lo  a  docunieni, 
can  compel  Ihe  jiroduclion  of  il  on  Ihe  olher  side?  Where  a  docnmeni 
is  in  the  exchisive  possession  of  one  side,  under  Ihe  llules  of  Law  llial 
prevail  iu  Kuiiland  and  in  Uniled  Slates,  heforo  secondary  evidence  of  il 
can  he  ^iven  h\  the  oilier,  nolico  lo  produce  il  mnsi  he  fiiven.  If  llial  no- 
lice  is  nol  complied  willi,  the  secondarv  evidence  heionu's  primary  evidence 
and  is  admissihie.  In  senile  jnrisdiclions,  Ihere  ar(>  slalnh^s  under  which 
llirou}i;h  Ihe  |)roccssofa  snhpcemi  prodnclion  ol  papers,  private  papers  to 
some  exieni,  and  under  various  limilalioiis,  may  he  callcMl  lor,  I  know  ol 
no  fieucral  rule  of  law  in  l';iij;laiid  or  in  I  niled  Stales  llial  jnslilies  a  parlv 
calliiif;  upon  his  adversarv  lo  produce  a  docnmeni,  I  mean  lo  com|iel  his 
adversary  lo  priidnce  a  docunieni,  hecause  he  himsell'  has  r(>ferred  lo  il  as 
pari  of  his  Case. 

Now  lei  meadii  amdiier  w(ird.  This  paper  was  produced  and  furnished 
lo  Ihe  itritish  Commissioners  duriiii;  I  heir  session  al  Washin^lon  and 
r(Muaiiied  in  their  possession  as  lonj;  as  they  ciunmI  lo  keep  il.  II  will  he 
seen  from  thai  thai  Ihere  has  lieen  no  disposilioii  on  Ihe  pari  nf  Ihe  I  niled 
Sialics  (iovernnienl  lowilhlndd  or  loconceal  liii-  docnmeni ;  and  Ihe  fmiiida- 
lion  of  Ihe  ohji'clioii,  which  we  comeivc  lo  he  an  unanswerahl(>  one,  upon 
Ihe  lermsof  I  his  Trealv  lo  heiiii;  compelled  lo  produce  i  I  was  the  facllhal.  if 
produced,  il  came  in  as  il  comes  in  now  .  loo  lale  lo  hiMiiel  h\  the  proper  replv. 

I  siiall  iiid  follow  nu  learned  friend  in  remarkini;  upon  Ihe  valu(>  of 
this  paper:  thai  is  a  snhjecl  that  will  eupip;  the  alleuliim  of  Ihe  Tri- 
hiinal  laler  on.  il  will  he  seen  how  \alnahle  it  is.  It  will  he  seen  whelher 
Ihere  is  any  reasmi  on  Ihe  pail  of  the  liiiled  Slates  Cioveriimeut  why  il 
should  Im>  withheld.  II  is  enon.nli  for  me  lo  sa\  now  thai  it  has  not  hetui 
withheld  from  the  Comuiissiniier-i,  llial  il  would  not  have  heen  withheld 
from  Ihe  other  side  if  il  had  heen  asked  for  in  lime  lo  prepare  a  reply: 
hut  it  was  refused  hecause  heiuj;  a  document  of  f;rea!  \oiiiine  and  exIenI, 
il  woulil  have  comt>  iu  loo  late  lo  have  heen  met  h\  the  explanation  and 
Ihe  evidence  which  we  think  should  accompany  il. 

.Now,  liavinj;  said  all  Iliis,  Sir,  let  me  sa\  lliat  we  shall  produce  Hit! 
document  and  jj,ive  our  learned  friends  lliehenelil  of  il,  with  llieunderslan- 
ding,  which  I  assume  to  he,  Iiimii  the  iaiii;iiaiieof  iii\  friend.  Sir  Itichard 
Weiisler,  salisl'aelory  lo  them,  thai  il  comes  in  as  (Evidence  for  the  heiielil 
of  either  parly. 


A 


—   'l;i    — 

Senator  Morgan.  —  .Mr  riu-lps.  do  yui  lliiiik  llial  lli(>  Counsel  in  lliis 
C.iisc  hct'iiri!  Iliis  Triltmiiil.  by  an  agrei'ment  aiiioii};sl  llitjuisolvL's  oaii.  at 
Iliis  lioiif,  I'l'inft  cvidciict^  iiiln  this  cause? 

Mr  Phelps.  —  I  was  f;oiiifi  l(»  remai-k  iijioii  llial,  Sir,  in  a  nioincnl. 
I  (111  iiol  lliink.  as  I  sliall  have;  occasion  lo  say  al  f;rcalei'  longlli,  Dial  lliore 
is  any  power  anywhere  lo  i)rinf;  evideneo  inlo  Iliis  ease  al  this  slaj^e:  linl 
we  do  nol.  choose  lo  stand  —  we  prefer  Ihal  tlieliovernnieni  of  Ihe  Tnited 
Slales  should  nol  slaud  in  Iliis  eiKiiiii'y  siihjecl  lo  Ihe  reproach  of  liavinj; 
alleinpled  lo  withdraw  or  wiihhold  or  slille  aiiythinj;  in  their  possession 
that  llirows  any  lijilil  upon  this  subject.  The  coiiducl  of  this  whole  case 
I  may  respeell'iilly.  suiiuiil.  as  it  will  siiflicicniK  appear  in  due  lime,  has 
been  the  other  wav. 

Senator  Morgan.  —  Itnl  how  can  the  Tribunal  jiive  its  consenl  lo 
exceed  its  powers  merely  for  Ihe  purpose  of  prcventiii!;'  criniinatioti  or 
r(!ci'iiiiiiialion  between  Ihe  (io\i'rniiienls  by  llieir  counsel  in  debate? 

Mr  Phelps.  — That  will  be  a  question  entirely  for  the  disposition  of 
the  Tribunal.  WC  are  inakiiif;  no  admission  that  binds  the  Tribunal.  We 
are  makiiii;  a  concession  thai  binds  onh  ours('i\es.  \\ V  say  Ihal  if  Ihe 
Tribunal  at  this  slai;i'  of  Ihe  case  desire  to  consider  this  document,  we 
shall  have  no  objection.  That  is  as  far  as  we  fjo.  Hul  ii  niuslbe  nnders- 
lood,  and  that  is  Ihe  object  of  these  remarks,  thai  we  in  no  respect  con- 
cede wiial,  before  Ihe  day  is  over,  we  shall  he  called  upon  to  dens  most 
emphatically  —  llieri^hl  of  a  parly  to  iiilrodiic<'aiiy  exiilence  — any  further 
evidence  —  al  this  staj;e  oraiiv  fuluri!  sta^e  of  this  Case,  in  makinj;  the 
concession,  so  far  as  we  are  concerned,  subjecl,  of  course,  lo  the  Jud^- 
nienl  of  the  Tribunal  as  lo  the  use  that  they  will  permit  lo  be  made  of  il, 
il  iiuist  be  understood  Ihal  il  is  wilhout  waiving;  in  the  least  the  position. 
Ihal  no  evidence  al  this  slaj;i'  can  be  introduced  as  a  matter  of  riiilit. 

Mr  Justice  Harlan.  —  il  can  belodf^od,  then,  as  evidence  to  be  used 
by  eillicr  parly,  subjecl  lo  Ihe  jiidjjmcnl  id' tin;  Tribunal,  when  they  look 
inlo  il,  as  lo  llieii'  power  to  use  il. 

Mr  Phelps.  — rertainlv.  Sir.  we  are  nol  prcsimiiiii;  to  su^j;esl  to  the 
Tribunal  what  use  they  shall  think  proper  lo  make  of  this  documeiil  when 
il  comes  before  lliem:  llial  is  for  them  lo  delerinine. 

Senator  Morgan.  —  hues  Ihe  same  ari;iiineiil  appK  lo  thai  pari  of 
till-  liritish  Case  which  Counsel  haM>  alluded  lo  \\lii(di  came  in  after  the 
Case  had  been  placed  in  Ihe  hands  of  Hie  Arbilrahirs? 

Lord  Hannen.  —  Thai  i<  a  dilVereiil  (pieslion.  Thai  depends  on 
oilier  elemenls. 

Mr  Phelps.        Thai  is  a  i|uesli(iii  which  will  come  up  laler. 

Senator  Morgan.  —  That  was  referred  to  a<  a  ca>e  aiialti^ou>  to  Ihis 
and  an  aulhorilv  on  Ibis  ipieslion. 

Mr  Phelps.  —  Thai  will  come  up  laler  under  other  motions  for  ilis- 
cii-'^ioii,  hill  a>  Ihe  i|ueslion  has  been  piil  by  Ihe  learned  Arbitrator. 
I  iiiiiv  say  thai  in  our  jud^mi'iil  im  Mich  e\ideiicecan  be  properly  consi- 
dered.    That   will  be  our  posili.iii   when   we  reach  Ihal  (pieslion.      .Ml  I 


desire  to  say  iii>\\  is  (lial,  williout  conceding,  and  omplialiiallj  denyinj; 
lliat.  Ilic  lerms  of  lliisTreah  entitle  llor  .Majesty's  (lovenunent  to  call  lor 
this  document,  wc  prefer  (o  consent  to  put  it  in  evidence  willi  the  nnders- 
tandinj;  llial  if  used  al  all  il  is  open  to  holli  sides,  leavinj;  it  (o  the  Tri- 
bunal to  altacli  such  value  to  il,  and  to  make  sucii  use  of  il  aslheyniay 
deem  proper.  The  whole  subject,  let  me  say  in  conclusion,  of  the  time  and 
manner  in  which  evidence  not  in  reply  can  ho  hi'ou};ht  before  Ihe  Tri- 
bunal, will  come  up  laler  and  come  n|»  all  the  way  through  the  discussion 
of  this  case. 

Mr  Carter.  —  Mr  President  and  gentle  men,  in  respect  to  this  parlicu- 
lar  papei-  there  is  nol,  il  seems  lo  me,  very  nuich  imporlance  in  this  dis- 
cussion, and  hinile  concur  with  my  learned  associate  in  his  manner  of 
dealing  Willi  il;  but  in  respect  to  our  views  as  lo  the  powers  of  this  Tri- 
bunal (here  is  a  great  deal  of  imporlance.  and  il  seems  (u  nic  that  any 
discussion  concerning  Iheni,  whenever  il  is  brought  forward,  shouhl 
be  conducted  with  deliberation,  and  nothing  should  be  taken  for  granted. 

I  am  moved  lo  add  one  or  two  observations  here,  solely  in  cousc- 
(|uence  of  some  remarks  which  were  made  by  our  learned  friends  upon 
t!i(!  other  side.  The  tirsl  of  Ibem  which  attracted  my  attention  was  that 
Ihe  refusal  by  the  agent  of  the  United  Stales  lo  furnisli  Ihe  docnnienl  in 
quesliou,  wiien  the  demand  was  made  for  il  in  h'ehruary  last,  and  Ihe 
grounds  ujion  which  that  refusal  was  placed,  seemed  lo  exhibit  a  very 
narrow  interpretation  of  Ihe  jirovisions  of  the  Treaty,  and  of  the  neces- 
sities (d'  the  controversy,  and  also  exhibited  a  disposition  lo  rely  upon 
technical  considerations. 

If  the  oi)ject  was  to  indicate  that  the  IJiiled  Slates,  in  their  dealing 
with  this  controversy  generally  had  been  al  all  disposed  lo  willulraw 
from  Iheattenlion  of  the  Ti'ibnnal  which  was  to  dispose  of  it  any  evidence 
which  was  pertiiujul  lo  the  merits  of  il  I  am  very  sure  that  such  an  impu- 
tation would  he  wholly  erroneous.  It  is  our  belief  thai  the  (iovern- 
menl  of  the  iniled  Stales,  at  every  sle|i  during  the  pendency  of  Ibis 
coiilrovei>\,  has  e\liil)it''d  Ihe  laigest  and  most  liberal  spirit  in  refe- 
rence lo  Ihe  production  of  evidence  which  would  be  perlineni  lo  the 
merits.  If  lliere  was  any  facility  which  it  pecidiarly  enjoyed  lor  the  ascer. 
tainment  of  truth,  il  has  been  ready.  I  Ihiidv.  from  Ihe  start  lo  lurnish  it 
to  llie  tlovcrnmeni  oflireat  Britain.  .My  learned  frieiuls  upon  the  other 
side  will  remend)er.  and  lb"  Ti'ibunal  must  be  aware  from  Ihe  case  which 
has  been  laiil  before  it,  and  the  papers  contained  in  il,  (hat  at  the  very 
oulsel  the  I'ribilolf  Islamis,  which  are  the  arena  (Uit  of  which  the  contro- 
versy arose,  were  freely  thrown  open  to  the  inspection  of  Her  Majesty's 
ageids.  A  special  ageid  was  idlowed  to  go  out  there  for  Ihe  purpose  of 
making  iMnpiiries.  ai.d  lor  Ihe  purpose  of  gatln'ring  evidence  which  il 
nnght  be  useful  for  ller  .Majesty's  flovermnent  to  incorporate  into  the 
Case  winch  was  to  be  >ubnnlted  lo  the  Tribunal.  If  there  was  any  know- 
ledge it!  reference  to  the  habils  of  the  seal  to  be  gathered  from  Ihat  Island, 
if  there  was  anv  inUunialiou  in  reference  lo  the  industry  carried  on  upon 
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llml  Island  wliifli  miglil  beof  iin\  sorlol'iiso  lo  llcr.Majosly'sriovomomnnl, 
it  was  freely  llirown  open.  I  lliink  llie  same  loiirse  lias  been  piirsnoi!  In 
referenee  lo  iloeiimeiilary  eviilciiee  wliicli  iiii^'hl  be  supposed  (o  be  in  our 
exeliisivc  possession.  I  IbiiiK  it  will  be  ii(liiiillt>(l  upon  Hie  oilier  side  llial 
lliey  liave  from  lime  lo  lime  callc  1  for  doriimenis  lo  which  perhaps  lliey 
were  not  cniilled  under  (he  provisions  of  llie  Trealy,  which  were  frcelv 
llirown  open  lo  lliein  bnl  I  make  lliis  ohservalion  for  llio  purpose 
of  showing  llial  Ihero  has  Ix^eii  al  no  lime  on  Hie  pari  of  lln'  railed 
Stales  any  disposilion  lo  wllbbold  from  Mils  'rrlbiinal,  or  to  with  hold 
from  the  oilier  side,  any  evidence  pertinent  to  llie  merits  of  the  con- 
troversy. 

We  did,  however,  refuse  lo  fiirnisli  Ibis  report.  And  why.'  The 
Tribunal  must  have  perceived  already  that  there  is  sonietliiiif;  peculiar 
about  this  report.  I  may  assume  that  the  Tribunal  Is  familiar  with  the 
practice  of  GoverniiK'nts  to  print  and  publish  important  reports  and  docu- 
menls  —  reports  which  have  been  made  pursuant  lo  provisions  eslabll- 
slied  bylaw.  If  Commissioners  are  ap|)oinled  for  llie  purpose  of  making 
enquiries  —  (appoliiled  by  a  legislative  body  — our  Congress  for  instance) 
—  their  report  is,  in  Ihe  ordinary  course  of  Ihiiigs,  published  and  made 
known  lo  Ihe  world.  It  already  appears  as  a  fad  thai  this  was  not  the 
case  willi  regard  lo  this  particular  document.  Her  Majesty's  agent  found 
the  extract  which  he  has  incorporated  In  his  case  In  a  newspaper.  That 
was  the  only  mode  by  which  it  appears  Ik;  was  abb;  to  obtain  II  at 
thai  lime.  Ilierefore,  there  is  something  peculiar  about  this  report. 
What  is  thai?  Well,  I  am  not  at  liberty  lo  say.  because  the  evidtmce 
for  il  is  not  fiirnisheil  by  the  Case;  but  1  am  at  llberly  lo  say  what  well 
may  have  been  the  case,  —  it  may  have  been  a  report  •vlilcli  the  Con- 
gress of  the  United  Stales  that  anlborlsed  the  investigation  wliicb  led 
lo  it  conceived  lo  be  wholly  erroneous,  wholly  unworthy  of  credit,  iiii- 
worlliv  of  |tubllcalion,  unworlliy  of  adoption.  II  may  have  been  of  llial 
character.  II  may  base  been  a  report  wlilrli,  in  the  judgment  of  the 
courts  of  the  Tnlted  Slates,  was  Inspired  by  bad  motives,  and.  therefore, 
iiol  lo  be  made  public.  II  ma\  liiive  heen  a  report  which,  in  their  judg- 
ment, was  insiiired  by  motives  liostlle  lo  the  inlercsis  of  the  1  nil(!(l  Slates, 
and  boslile  lo  their  management  upon  Ihe  Islands,  and  lor  llial  reason, 
therefore,  not  lo  be  published.  All  llies(>  cases,  or  some  one  of  llicni 
may  have  been  true,  or  may  not  have  been  true.  Sometliiiig  was  true 
about  it  — which  led  lo  the  wilhholdlug  of  that  report  from  the  ordinary 
liealmeni  wliicb  is  accorded  to  dociimenls  of  that  (  haradiM';  and  that  loo, 
long  before  Ibis  controversy  arose.  .Nevertheless,  when  the  nrllish  Com- 
missioners were  in  the  Iniled  Stales  for  the  purpose  of  making  their  in- 
vestigation, they  wished  lo  have  access  io  that  report.  II  was  freely 
thrown  open  lo  them  ;  —  They  were  told  "  Look  al  it  if  you  please.  »  It 
was  iiol  witbheld.  No  demaiid,  after  llieTrealv  was  framed  and  in  the 
course  of  till!  preparation  by  the  respective  parlies  of  the  Cas(>s  and  Coiin- 
lercases  —  no  reijuesl  —  was  made  to  the  (jovernment  of  the  Iniled 
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Slalns  lof  llic  prodiiclion  ol'  llnil  n'liorl  or  lor  runiisliini;  u  coiiy  of  it  lo 
(he  ollior  side  lo  llic  oiid  llial  llioy  inifilil  iru-orporalp  il  in  llic  <'.iisp  il' 
llii'v  |)l(>iisi'(l.  If  siiili  II  i'(UHH'sl  IIS  Hull  liiid  licoii  iniido,  llio  I  iiili'd 
Sillies  eoiild  liiive  suid  in  iinswer  lo  IIk;  i'e(|uesl,  "  Ves,  we  will  gi\(' 
yon  llie  reporl,  linl  yon  i^  nsl  lake  it  in  ('omioetioM  with  some  e.\|iliuiii- 
lory  mailer  whieli  we  will  iiiriiisli  with  it.  There  are  I'easons  wliy  this 
report  has  not  been  made  puhlie,  and  if  Ihe  reporl  is  now  lo  be  plaeed 
before  the  public  wc  wisii  lo  have  il  placed  before  Ihe  pnblic  in  coii- 
ncclion  willi  these  reasons  which  ^o  lo  explain  il.  "  That  course 
was  nol  taken.  On  Ihe  conlrar\,  the  a}!,cnl  of  Her  Majesty's  (iovcrnineni 
having  ineorpoi'iiled  into  the  lirilish  cases  what  pnrporled  lo  be  some 
extracts  from  il  |)rinled  in  a  .Niiwspaper,  and  the  l.iiilcd  Stales  in  the 
])rcparaliou  of  its  Counlcr  case  being  called  upon  lo  ref(sr  to  Ihe  allu- 
sion which  had  thus  Ixhmi  ma(l(>  in  Ihe  lirilish  Case  lo  this  document, 
Her  .Majesty's  agenl  then  serves  a  written  demand  upon  the  agent  ol 
Ihe  I'niled  Slates  Ibal  he  furnish  him  with  thai  document  as  a  mailer 
of  right. 

Well,  what  if  thai  had  been  compliiul  with?  Why  tbeii  Ihe  (lovernmeiil 
of  (Ireat  iSrilain  would  have  succeeded  in  obliiiiiing  Ibis  document,  pecu- 
liar in  its  nature,  without  those  explanatory  circumstances  which  ought 
lo  have  acompanied  it,  which  e\|)lanalory  cii'cii...stiinees  Ihe  I'niled 
slates  would  have  had  no  means  of  placing  bc^l'ore  liie  'rrihunal.lt  seemed 
lherel'or(>  lo  be  a  propei' occasion  to  look  inio  Ihe  Treaty,  and  see  whal  the 
provision  I'elied  upon  for  this  demand  was,  and  whether  il  anlhoi'ised  Ihe 
demand  or  nol. 

Now  it  seems  lo  me,  upon  looking  al  the  provisions  of  Ihe  Treaty,  thai 
il  is  quite  plain  that  no  such  demand  on  the  pari  of  Ihe  Ib'itish  (lovei'ii- 
mcnt  was  iiulborisod.  The  provision  of  the  i"'  article  is  this  :  "  If  in  Ihe 
case  submitted  lo  Ihe  Arbitrators  either  party  shall  have  specilied  or 
alluded  lo  any  l{(>porl  or  docuiuent  in  its  own  (jxclusive  possession 
wilboul  annexing  a  copy,  such  party  shall  he  bound,  if  the  other  parly 
thinks  |)ropcr  to  apply  for  it,  lo  furnish  Ihat  parly  with  a  copy  thereof.  " 
That  is  the  lirsl  provision.  WCil  what  islheobjtHlof  that?  what  is  Ihepur- 
pose  of  il :  for  wIkmi  we  are  interpreting  |)i'ovisions  of  this  sort  we  miisl 
look  lo  see  what  Iheir  (d)jecl  is.  W  hv.  il  seems  very  plain.  .Nothing  is 
more  common  in  judicial  proceedings  than  for  oiu'  parly  in  Ihe  course  of 
bis  pleading,  in  making  u|i  his  allegation  or  in  inlrodueing  his  proofs,  to 
make  a  partial  use  of  a  writlen  inslrmnent  —  nol  to  iisi;  Ihe  whole  of  il 
but  lo  use  a  jiarl  (if  il  —  such  pari  of  it  as  he  supposes  lo  favour  his  own 
contention,  and  he  does  nol  tell  his  advei'sary  what  the  reslof  il  is.  Well 
nalnrall;)  his  adversarv  says, How  do  I  know  but  that  there  may  not  be  so- 
melbing  inlbe  insti-ument  which  favours  m\  coutentiou  oigoes  toqualifv 
Ihe  inference  which  the  parly  who  has  made  use  ol'iin  evti'act  from  il  wishes 
lo  draw  IVom  il;  and.  Ilu^'efore,  Ihe  law  nsualK  furnishes  a  mode  by 
which  when  a  part  of  an  instrument  has  so  bei^i  used  the  production  of 
the  whole  of  it  may  be  compelled  by  Ihe  adverse  oarly.     II  is  the  ease  of  a 
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piii'lial  nsi'iiriin  inslriimiMit  "  II' in  ilii' I'iisi'  siihrnilk'd  U>  llic  Arbilralors 
eillii'i'  |iiirly  sliali  linvc  specified  or  aliudiMl  In  any  lle|i()i'l  oi' doruuicnl  in 
ils  own  exclnsivp  possession,  sNillioiit  annexing  a  <:op\,  such  parly  shall 
1)0  hiiimd,  il'llio  olli(>r  jiarly  lliinks  proper  lo  a|i|ti\  Tor  il,  lo  I'nrnisli,  lliat 
parly  willi  a  I'opy  lliereol"".  Tliiil  woniil  enaliie  eillier  parly, as  tlie  mem- 
bers of  (lie  Tril)iinal  will  pereeive,  when  he  eonics  to  make  np  his  eounler 
case  lo  pnl  in  Ihe  rest  of  Ihc  dociimenl  ul' which  his  adversary  has  made 
a  |iarlial  nse.  in  his  coiinler  case  or  such  pari  of  il  as  he  may  suppose  lo 
I'avoni'  his  conlenlion,  and  Ihus  Ihe  whole  docnmenl,  or  all  thai,  is  male- 
rial  in  il,  IS  placed  before  the  coiirl  or  Iriliunal.  Now  Ihe  Tribunal  will 
piM'ceive  the  reason  why  this  jirovision  is  restricled  lo  Ihe  instance  where 
a  parly  has  s|)ecilie(l  or  alluded  lo  a  docunieni  in  his  case.  II  is  lo  enable 
Ihe  other  parly  lo  ;j;el  Ihe  resl  of  the  document,  to  the  end  that  I.e  may 
|)ul  il  in  evidence  when  he  comes  lo  make  up  his  counter  case.  If  the 
allusion  is  made  in  the  counter  casi;  there  is  no  occasion  lor  jtiving  the 
oilier  party  the  resl  of  the  docmiKsnl  for  he  has  no  means  then  of  pnllinf; 
il  in  evidence,  lor  the  prcparalion  of  the  counter  case  absolulcly  con- 
cludes all  the  means  furnished  b\  this  Trcatv  for  the  introduclion  of  evi- 
dence before  the  Tribunal. 

I  think,  Ihercfore,  it  is  ((uite  plain  from  this  evpiaiialion  of  the  article 
in  question  that  the  only  instance  lo  which  it  applies  is  where  one  pail\ 
has  made  an  allusion  to  a  document,  and  (if  we  interpret  il  properly), 
thai  means  where  he  has  made  a  partial  use  of  a  document  in  his  case 
in  that  instance  the  other  pait\  is  entitled  lo  a  copy  of  the  whole  upon 
making  a  due  demand  for  it. 

Now  let  inc  call  the  attenlion  ol  Ihe  (lenllemon  of  the  Tribunal  lo  Ihe 
other  provision,  i|nite  distinct  in  ils  character  and  (lesif;neil  lo  answer  a 
loliilly  dill'eieiit  purpose.  "  .And  either  parly  may  call  upon  the  other. 
Ihrougb  the  .\rl)ilrators,  lo  produce'  thi!  oiif;inals  or  certified  copies  of  any 
papers  adduced  as  evidence,  liivinj;'  in  each  instance  notice  thereof  within 
thirty  days  after  delivery  of  the  case;  and  the  oi'if,Mn;d  or  cojiy  so  reques- 
ted shall  bo  delivered  as  soon  as  may  be,  and  within  a  period  not  excee- 
ding forty  days  afler  receipt  of  notice.  "  I  will  not  slop  at  this  momeni 
to  comment  upon  llu'  snniewhal  clumsy  framing  of  this  provision.  Tt 
was  taken  from  a  •ioinewhal  corresponding  provision  in  Ihe  treaty  which 
coiistiluteil  the  (ieiKiva  Tribunal  of  .Xrhitrafion :  and  if  there  were  anv 
allempi  to  really  enforce  il,  it  would  lie  found  perhaps  somewhat  difficult 
to  construe  the  particular  terms  of  this  provision;  but  as  lo  its  spirit  and 
purpose,  its  real  obji'it  and  meaning,  I  lliink  thai  is  apparent  upon  the 
face  of  Ihe  provision,  —  "  citlier  partx  ina\  call  upon  Ihe  other,  Ihrniigh 
the  .\rbilralors,  lo  produce  the  originals  or  certified  copies  of  any  papers 
adduced  as  evidence  ".  .Now  thai  refers  to  the  case  where  a  paper  is 
adduced  in  evidence,  the  whoh?  of  il,  —  in  siicli  case  the  other  parly,  as 
is  often  the  case  in  judicial  proceedings,  may  have  some  doubt  as  lo  the 
aiithenticily  of  the  docnmenl,  —  he  ma\  have  doubts  about  that;  and,  if 
he  has,  il  is  fair  thai  those  doubts  shonld  be  satislied,  and  Ibis  provision 
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is  one  I'ltr  llic  nMnoviii;>  nf  smli  doultls.  II  is  iin  (li)li^ali(iii  on  llic 
|mrty  wlio  puts  a  iiapcr  in  cviilcMiciN  —  Ilic  wlioli'  ol"  a  |)a|M'r,  —  In 
riirnisli  lo  tho  oilier  paily  I  he  original  oi-  a  ccililii'd  copy  of  il  to  tho 
imhI  llial  llii'  lallrr  may  Im;  salisliiMl  of  ils  iiiillipniirily.  That  is  llii> 
jirovision. 

.Now  (loos  lliis  casp  fall  williin  llio  lirsl  of  IIk;  ralcfjorios  incniioncd  .' 
Why,  plainly  il  tlocs  iiol.  Thcii-  is  no  prclonco  hor(>  thai  llinrc  is  any 
allusion  ol'any  iialniu  or  descriplion  hy  \\\r  I'liilod  states  lo  this  donimonl 
ill  ils  riisf.  Thai  is  not  pnitended.  The  allusion,  if  it  is  miuin  anywiioro 
or  I'oulaincd  any w hero,  is  in  tho  oii/ilcr  rase  of  tho  I'nilod  slulos;  and 
thai  is  a  caso  not  provided  for  hy  the  terms  of  the  Treaty,  —  not  within 
its  letter,  and  not,  as  I  have  endevoiired  lo  explain  lo  you,  within  ils 
spirilor  and  purpose.  Thai  is  the  lirst  diflh-ully.and  il  is  an  iiisiiperahle 
one,  in  brin^in^  Ihis  niotit)n  within  lli<  lirsl  clause  of  tho  paragraph  in 
(piestioii. 

Rut  there  is  another  diftieully.  I  have  said  that  il  is  not  alludcl  to 
in  our  Case  hut  in  oi'r  Counter  Case,  if  at  all  Hut  we  have  not  alluded 
to  it  there  unless  if,  p(M'ehance,  a  document  is  nu^ntioned  in  any  svay  or 
for  any  juirpose  in  aC.ouiilerCascthal  is  understood  lo  be  an  "  allusion  ". 
Her  Majesty's  (iovernment  in  its  orii;inal  Case  had  alluded  lo  this  heporl. 
and  hud  spocilicd  and  had  alleuipled  lo  put  in  evidence  a  certain  pari 
of  it;  anil  of  course,  if  it  was  a  document  in  the  exclusive  possession  of 
Her  .Majesty's  (iovernment,  there  would  then  have  been  a  case  in  which 
the  (loverumenl  of  the  I'nitiMl  States  inifjht  have  made  a  very  elfeclivo 
demand  for  the  production  of  llie  whole  paper,  (iroal  Hrilain  alluded 
to  il  in  her  Case.  How  did  the  (iovernment  of  th(>  I'liiled  States  allude  to 
ihit  all?  Why  they  commented  upon  Ihis  alliisiini  lo  the  lieport  by  (ireat 
lirilain  —  they  eomracnted  upon  il.  They  made  certain  criticisms  in  re- 
ference to  that  allusion.  Is  that  making  an  allusion  to  this  Me|)ori  in  the 
sense  of  tli.it  Treaty  by  the  (iovernmeni  of  the  I'nited  Slates?  Why  it  is 
\ery  plain  Ihat  it  is  not.  All  that  the  United  Slates  did  was  to  comineni 
upon  an  allusion  made  by  the  (iovernmeni  of  (ircal  Itrilain  —  that  is  all. 
If  a  dill'erent  inlerjiretation  could  be  put  upon  the  tiu-ms  of  the  Treaty, 
a  parly  would  be  precluded  from  denyiiif;,  ipialifyiiif;  or  criticisinf;  an 
assertion  of  bis  advtM'sary  which  contained  an  allusion  lo  a  He|iorl  wilbonl 
subjectiiif;  himself  to  the  obliftation  to  produce  thai  Report  if  it  was  in 
his  exclusive'  possession;  Ihercforc  I  conceive  il  (piile  plain  that  it  does 
not  come  wilhiii  the  lirsl  clause. 

II  does  not  come  within  the  se<;ond,  certainly.  It  has  been  r.rgucd 
bv  our  learneil  friends  on  the  other  side,  thai  IIh;  second  branch  of 
the  clause  of  the  treaty  furnishes  a  means  by  which  Ibis  Tribunal  may 
be  supposed  to  be  clothed  with  a  certain  }<eneral  jurisdiction  and  autlio- 
rily  to  compel  the  production  of  documentary,  or  other  evidence, 
whenever  in  its  judgment  it  is  necessary  for  the  purpose  of  delermi- 
nin}i  the  Irulh.  I  have  no  desii'e  whatever  to  restrict  within  narrow 
limits  the   authority  of  this  Tribunal,  but   we   must   regard  the  terms 
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dl' lliis  Tivaly  and  wo  miisl  adlific  siiltslaiilially  to  lhn>c,  ollioi\vis(!  \vc 
shall  ho  very  s|)0(!(iily  at  sea  and  withoiil  a  riitlder  ni'  ccHnpass.  II  is, 
we  arc  all  iiware,  a  (■o..iinuii  iiieideiil  ol'  ordiiiarv  iniiiiicipal  C.Durts  ol' 
.liistirc,  Ihal  (hey  liavi^  an  incidenlal  power  ov(>i'  liie  jiarlies  lo  Ih*;  con- 
troversies V, iiich  are  l)roM};ht  hel'oi'u  them,  to  coni|iel  such  parlies  IVoni 
linii!  lo  lime  lo  do  such  acts  and  lhin;;s  in  Ihe  way  ol'  liirnishiii^  evi- 
dence, copies  of  papers,  doi:iimenls  and  so  Ibrlli,  as  may  he  snpposed  hi 
he  neccssarv  lo  Ihe  adininislration  of  jnsliee  in  tlu!  cases  hel'ore  them. 
In  snch  cases  Ihe  paities  are  individuals.  The  Trihnnal  hel'ore  which 
they  appear  ropreseiils  and  is  clothed  wilh  Ihe  sovereign  power  of  Ihe 
Shite  and  can  do  wilh  them  as  il  pleases.  That  is  nol  Ihe  case  here. 
This  Trihnnal  is  one  specially  conslitnled  and  clothed  wilh  snch  powers 
as  are  specially  menlioned  in  tlu!  Treaty,  and  wilh  no  others.  The  par- 
lies who  appear  hel'oi'e  il  are  nol  private  individuals  subject  to  its  autho- 
rity; Ihey  are  themselves  soveri'ij;n  stales  which  cannot  he  compelled. 
Von  have  no  sherilV  oi'  olliei'  ol'licer  al  yoni'  hand  Ihal  can  compel  the 
action  of  Ihe  parlies  which  are  hefore  you,  and  Iherel'oi'e  this  sugf^cstion 
lliut  Ihere  is  a  general  jurisdiction  in  this  Trihnnal  lo  order  the  parlies  lo 
do  what  il  may  he  supposed  projier  to  do  is  one  which  I  conceiv(!  has  no 
just  I'oundalion,  and  one  which  cannot  he  accepted  in  any  degree  without 
leading  ns  into  dii'licidlies  which  il  would  he  impossihle  lor  us  lo  lind  our 
way  out  of.  W'e  must  look  lo  the  Treaty  lor  Ihe  powers  of  Ihc  Tribunal, 
and  w'her(!  Ilu;  powci's  cimlained  by  the  Ti'ealy  slop,  the  |)owers  of  this 
Ti'ibunal  slop  also.  My  conclusion  from  this  is  Ihal  we  uuisl  interpret! 
and  we  must  dispose  ol' this  demand,  which  is  now  put  upon  llu?  second 
branch  of  the  arlide,  according  to  Ihe  language  ol'  the  Treaty.  I  have 
already  explained  what  seems  to  me  lo  he  its  plain  and  manifest  pm-pose.  Il 
is  to  eual)l(!  one  parly  to  call  upon  the  other  parly  who  has  put  a  paptir  in 
evidence  lo  satisfy  him  as  lo  i's  anthenlicity  bv  producing  Ihe  original.  We 
do  nol  fall  within  Ihal  category ;  we  have  not  pul  this  Heporl  in  evidence. 
We  have  made  no  allusion  lo  il  even,  and  therefore  the  I'nited  Slates 
cannol  be  called  upon  under  thai  clause  of  Ihe  article  lo  produce  it. 
Now,  I  have  thought  il  pi'oper  lo  stale  my  views  in  relation  lo  this, 
nol  because  of  Ihe  importance  of  this  particulai'  paper,  but  because  il  is 
important  Ihal  just  views  should  be  entertained  of  the  poweis  of  Ihe 
Tribunal  at  Ihe  ver\  outset  of  its  deliberalions.  Having  said  that.  1 
entirely  concur  with  my  learned  friend  that  il  is  nol  worth  while  I'oi'  Ihc 
United  Slates  lo  withhold  this  pa|)er.  M  is  nolwoi'lh  while.  Its  weight, 
its  impoi'lance  in  this  controversy,  commented  upon  to  some  extent  by 
our  learned  friends  on  Ihe  oilier  side.  I  will  say  nothing  in  regaicl  to.  If 
il  happens  to  get  before  this  Tribimal,  il  will  be  sid)jecl  lo  oureoumients 
and  our  criticism;  and  we  are  ([uite  prepared  to  make  Ihal.  We  do  not 
conceive  il  lo  be  worth  while  to  withhold  this  paper,  and  give  any  sort  of 
occasion  or  foundation  for  a  remark  lo  be  made  now  and  repealed  here- 
after, that  hei'e  is  some  very  imporlanl  documenl  full  of  convincing  e\i- 
dence,  if  the  United  Stales  only  chose  lo  let  il  come  out.     We  prefer  lo 
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\Mli\i'  il  'Mul  III  I'i'llloM'  llii'  iirciisioii  I'lil'  III!  siirli  ilisi'lissiiill  lis  lliiil  li\ 
|i(il'iii^  llii>  (liM'iiini'iil  lii'l'iii'i'  lliis 'ri'iliiiii;il.  As  In  wliollii!!'  Ilif  Triliiiinil 
lias  llie  |i()\\ui'  III  Idiik  iiilu  il,  llial  is  i\  i|iiesliiiii  I'm'  lln'  rrilMiiial  ilst-ll'  In 
tiei'ido;  ami  llial  i|iii>sliiiii  has  i|iiili:  cxIimiiIimI  ronsiiln'aliuns,  whirli  I  will 
iiol  now  aiilicipalo.  hul  wliirli  will  ho  hrmi^lil  I'ursvanl  spi'i'dils  in  llir 
I'Oiii'sc  of  llic  inolions  which  il  has  hcronii'  Ihi!  iluly  ol' lln;  .\f;rnl,()rilie 
I'niled  Slali-s  lo  niaKc;  anil,  with  Ihosc  ohservalions,  I  will  deter  any 
oilier  remarks  nnlil  Ihose  Moliuns  are  hruu^hl  on. 

The  President.  NVc  ask  you  lo  put  inlo  writing  Ihe  pMr|iiirl  ul'  \iiiir 
ropiv ,  as  we  asked  Ihe  Rrilish  (lovei'iinienl  In  slale  on  paper  Iheii-  Molinii. 
So  will  villi  he  so  kind  as  lo  pul  on  papiM'Ihe  snhslanee  of  \iiur  repl\. 

Mr  Carter.  —  Hoes  the  I'rosidont  mean  hy  llial  Ihe  snhslanee  of  Ihe 
urgnmenl .'. 

The  President.  —  .No,  Ihe  snhslanee  of  Ihe  reply. 

Mr  Phelps.  —  Thai  shall  he  done. 

The  President.  —  If  von  will  kindly  j!;'\\p  it  to  ns  ealefioriciillv.  we  shall 
seee.xaellv  whal  are  Ihe  Iwo  conlendinf;  Molions. 

Sir  Charles  Russell.  —  Sir,  I  should  iiave  Ihon^lil  llial  Iliis  disriission 
mi};lilliave  lii>eiia  iniii'h  hriel'er  oneal'ler  Ihe  slalemenl  niadelu  niv  learned 
rrieiid,  .Mr  IMielps,  in  his  verv  ehMirar^niiienl.  His  positions  were  Iwo. 
Iletirsi  coiilended  that  the  Ap'iit  Ihe  I'niled  Stales  was  jiisli lied  in  w illi hold- 
ing Ihe  prodnclion  of  this  doetiineiil,  and  (i|ion  grounds  which  would  put  il 
out  of  llic  power  of  this  Trihiinal  lo  order  ils  prodnelioii.  Thai  was 
his  lirsl  posilion.  His  second  position  was  llial  he  was  willing  lo 
waive  any  oitjeelion  and  lo  allow  Ihe  docnnienl  lo  go  hijfoi'e  Hk;  'IVi- 
hnnal ,  leaving  llio  Triliiinai  to  atlaeh  sneli  weight  to  il  as  upon  ils 
examinalion  lliey  should  judge  il  lo  deserve.  If  Ihe  matter  had  rested 
there.  I  should  have  heen  quile  eonliMit  not  to  have  tronhled  Ihe  Tri- 
hiinal with  any  reply  at  all.  Itiit  my  learned  Iriends  have  Ihoiight  it 
right,  and  it  would  not  he  hecoming  in  me  lo  suggest  Ihal  therein  Ihev 
were  wrong,  to  hramh  out  into  a  nuiiiher  of  eoUaleral  topics,  wliieli  I  res- 
peetfiillv  suhniil  arc  not  germane  lo  the  particular  point  which  is  now 
hefore  this  Trihuiial.  Hul  hefore  I  sav  a  word  or  Iwo  nhoiil  those  topics, 
I  should  like  lo  he  [lermilled  respectfully  lo  ohserve  upon  a  view  of  this 
position  suggested  hy  a  qiieslion  iuldressed  hy  one  of  Ihe  Trihunal  to  the 
t'.ounsel  when  arguing  Ihe  I'ase  of  the  I'liiled  Stales,  namely,  the  (piesliou 
whether  it  was  compelenl  for  (loiinsel  hv  agreenieiil  at  this  stage  to  hring 
in  any  fresh  evidence.  Thai  was  the  purport  of  the  (piestion.  Now,  as 
thai  (piestion,  as  I  conceive,  involves  a  mistake  of  fad,  I  wish  to  reiuind 
Ihe  Trihunal  again  how  this  mailer  of  Ihe  Heport  of  Mr  II.  \\ .  I'llliolt 
in  fact  stands  in  relation  lo  IIk;  evidence  already  adduced.  This  is  nol, 
us  seems  to  have  heen  siiggesled  or  supposed,  Ihe  lirsl  iiilroduclion 
as  evidence  of  the  Ueporl  of  .Mr  KUiotl  at  all.  The  Heporl  of  Mr  Kllioll 
is  alreadv  legilimatelv  in  evidence  in  Ihe  original  Case  on  helialf  of  Her 
.Majesty's  (iovernment.  In  the  Appendix  to  Ihat  (lase, —  I  have  given  Ihe 
Trihunal  already   llie    reference  —  Volume  3,  page  53,  —  this  Heporl  is 


i 


■i 


i 


roferrod  lo,  luid,  lliorcforo,  is  in  eviduiici",  —  li»  iiso  llio  words  of  llio 
Member  of  llio  Trihiinul,  is  idreiidy  "  uddiicod  in  evidence  "  as  piirt  of  liie 
case  on  helialf  iif  Her  Majeslj's  (lovernineiit. 

Mr  Justice  Harlan,  —  Have  yon  got  llio  pafjo  of  llie  ease  of  the  niilisli 
(ioverninonl  wliicli  refers  iollinl  Appenilix? 

Sir  Charles  Russell.  —  I  do  nol  Know  llial  there  is  a  reference  in  the 
case  lo  th(!  parlicnlar  |iafj;e. 

Mr  Justice  Harlan,  —  I  suppose  it  comes  in  under  the  {general  evi- 
dence liled  wilh  the  case. 

Sir  Charles  Russell.  —  In  llie  .\ppendix,  yes.  That  is  the  way,  Sir, 
in  whicli  it  comes  in,  and  on  (hat  page  lliore  is  given,  first  of  all,  what 
purports  lo  he  a  porlion  of  a  leader,  a  newsjiapor  article,  copied  from  the 
journal  lo  which  I  have  reforrod,  the  (llevoland  Journal ;  and  llicn  fol- 
lows what  |)ui'ports  to  ho  a  part  of  .Mr  Klliolt's  Report, 

Mr  Carter.  —  .Mr  .\llorney,  will  you  give  me  Ihe  place  whore,  as  yon 
say,  the  lleport  is  itself  put  in  evidence  —  adduced  in  evidence? 

Sir  Charles  Russell.  —  My  learned  friend  did  not  hoar  my  answer 
corr(M'll\. 

Mr  Carter.  —  I  am  afraid  not. 

Sir  Charles  Russell.  —  Ther(!  is  no  special  reference  in  the  cas(^  lo 
this  any  more  than  there  is  a  sp(!cial  reference  to  the  hmulrod  and  oiks 
documents  which  are  referj'cd  lo  here,  hiil  all  of  IliiMlocumeiilN  in  Ihe 
.Appendix  are  put  forward  as  proof  in  support  of  the  case  on  hehalf  of  (ho 
(Jiieeu.  Now,  (hid  heing  so, we  have  a  further  stop  to  shew,  that  it  is  ad- 
duced in  evid(Mice,  —  imperfectly  adduced  hecause  wo  luive  not  Ihe  ori- 
ginal documonl,  —  in  part  prodnciMl  hei'anso  we  have  iiol  Ihe  wlioh;  do- 
cument. It  is  further  rolorred  lo  in  the  British  Commissioners"  lleporl 
at  page  77. 

Senator  Morgan.  —  The  original  lleport  or  the  supplomonlal  Heporl  ? 

Sir  Charles  Russell.  —The  original  lieport.  We  have  no!  yel  got, 
Sir,  lo  the  question  of  Ihe  siipplemenlal  lieporl  of  (he  lirilish  Commis- 
sioners, which  is  a  distinct  suhji'cl  which  m\  learned  friends  on  (he  oilier 
side  have  given  us  iiolice  (hey  intend  to  hring  liei'ore  (his  Trihuiial  and 
seek  lo  exclude. 

Senator  Morgan.  —  I  have  not  road  thai  paper, and  (lierel'ore  I  made 
(he  en(|uiry. 

Sir  Charles  Russell.  —  I  am  speaking,  Sir,  of  (he  original  report,  and  I 
wish  to  remind  tlio  .\rhilralors  how  this  malli'r  stood.  I  do  nol  waii(  (o 
an(ici|)alo the  suhjeclofa  lalormoliou  atall  —  (hat  would  heirrogular,  hut 
it  was  the  view  Her  Majesty's  (iovernmenl  took  rightly  or  wrongly  (thai 
we  shall  consider  horoal'tei'i  thai  anylhing  which  hore  upon  Ihe  (|uesli(ui 
of  regulations  ought  nol  lo  form  p-'c'.  .  I  ilie  original  (^ase  on  hehalf  of  Her 
Majosly  atall,  It  is  enough  (o  say  (lial  (he  advisers  of  the  United  Stales 
took  a  dill'erent  view,  and  in  ohodionce  and  in  deferenee  lo  their  view  and 
expressed  desire  we  fui'iiished  thorn  with,  as  part  of  our  original  Case, 
thulroport  of  the  15rilisli  Commissionors,  and  as  the  .Agonlof  the  l.nilcd 
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Sidles  and  as  my  l(Miriu>(l  IVionds  will  n'cnliui'l  llial  was  llie  siibjucl  mailer 
of  tliplomalic  (•orrcspniKJence  wliicli  is  scl  oiil  in  llic  (iociimt'iils,  lln; 
rosnil  of  wliicli,  slioriK,  was  llial  llio  (iovcinmcnl  ul'llic  Uiiccn  slamlinf; 
by  tiic  \i((w  which  llicv  look  of  what  liu^  Treaty  CLnlcmiilali'd,  said  lliey 
(lid  not  r(-};ar(l  Ihe  llommissioMers'  reporl  as  properly  pail  of  llio  original 
Case  al  all.  The  1,'niled  Slates  insisted  upon  the  opposile  view,  and  in 
ordei'  In  remove  what  was  a  ean>ie  of  friction  in  Ihe  piuiparalion  for  co- 
ming hol'orc  this  Trihniial,  Ihe  (iovcrnment  of  the  Qiu'cn  agreed  lo  fnrnish 
llicn  and  Ihere  a  copy  of  Ihe  Itrilish  C.oniniissioncrs'  report,  which  had 
been  prepai-ed  long  hefoiN; ;  and  that  was  accepted  by  the  Agenl  of  the 
Lniled  Stales  and  agreed  by  Ihe  Agenl  of  Iho  United  Slates  lo  be  consi- 
dered as  purl  of  llio  (n-iginal  Case.  We  have,  therefore,  in  thai  Commis- 
sioucrs'  report,  again,  not  one,  hul  several,  nd'orences  lo  Ihe  report  in 
(pieslion,  Mr  Mllinlt's  report.  And  then  we  come  lo  the  Connler  Ciise  of 
till!  United  States,  and  I  do  not  think,  wilh  great  defiM'iMice  lo  llie  ability 
and  ingenuity  of  my  learned  friends,  that  they  have  made  even  an  al- 
teiiipt  to  answer  the  iirgiimeni  wliiili  we  have  founded  upon  their  own 
reference  in  their  own  Counter  Case  lo  this  report,  because  if  they  had 
eontented  IhemseUes  willi  saying  iiotbiiig  about  it,  or  with  making  a 
passing  reference  to  it,  without  challenging  ils  anilienticity,  we  should 
have  been  perhaps  in  a  somewiial  diU'ereiil  position  from  that  in  which 
we  now  stand.  Hut  a  report  can  be  referred  lo  for  one  of  two  purposes. 
—  it  can  be  referred  to  as  aflirmalive  and  positive  evidence  in  support  of 
a  particular  view, or  views.  I  conceive  this  point  to  be  important.  A  re- 
port may  be  referred  lo  and  insisted  upon  for  (iither  of  two  purposes, 
either  for  the  positive  purpose,  llie  afliriuaiive  purpose,  of  su|ipoiiing  a 
particular  view,  or  for  the  negative  pnr|iose  of  saying  that  thai  repint 
does  not  contain  something  that  it  is  alleged  that  it  does  contain,  it  is 
the  latter  refc-rence,  fiiid  IIk;  laller  use  of  that  report,  which  Ihe  I  iiiled 
Slates  represeiilalives  make  in  llieir  Couiilor  Case,  because,  not  content 
llieniselves  wilh  what  ni\  friend  .Mr  Carter  has  been  pleased  to  call  an 
allusion  merely  to  our  allusion  to  the  report,  they  challenge  Hk;  authen- 
ticity and  the  reliability  of  our  slali!ment  in  evidcnci!  in  that  report,  and 
say  Ihat  that  which  we  sav  i-s  part  of  the  reporl  is  not  pari  of  IIk;  report 
al  all;  and  therefore  Iliey  are  lelying  negatively  in  relation  to  lliat  reporl 
upon  the  slatemenl  that  i!  eoe.lains  iiolbiiig  of  the  kind  which  we  allege  in 
one  respect  it  does  con!, sin. 

Therefore  it  seems  to  me  llial  thai  is  an  additional  and  a  strong  reason 
why  the  whole  document  should  be  refern^d  lo.  Whether  adduced  for  the 
purposes  of  aflirmalive  or  negative  pi'oof,  in  either  case  the  document 
itself,  when  its  auliienlicity  is  challenged,  must  and  ought  lo  be  produced. 

i\ow  so  far  I  have  been  a  little  led  lo  say  what  I  should  not  have  felt 
called  upon  lo  say,  because  I  wished  lo  recall  lo  the  mind  of  each  member  of 
the  Tribunal  what  is  the  exact  state  of  facts  in  relation  lo  the  reference 
lo  this  report. 

i\ow  I  come  a  little  more  closely  lo  Ihe  matter.     I  agree  most  cor- 


(lially  NNilli  niKtolisiTvaliiin  of  my  Iciiiiii'd  IViciiil,  ,Mr  <'.iii'lci',  lliiil.  tlio  IVii- 
minn  <>r  II   s  Arlirlc  |\'  — imil  I  lliiiiK  ln^  iiii;;lil  oven  liavo  ovlctndi'd  his 


stiih'infiil  -    is  oral)  oMMMJiiii'lv  cliiinsv  cliaiarli 


II  is  iKil  siicli  a  (ioi'ii- 


;e  111 

•casou 
ir  llie 

IIIUMll 

liiced. 

\e  fell 

iberol' 

•cnce 


tiM'iil  as  III'  would  liavi'  srllli'd.  I  lliink.  II  is  tiol,  |it'iilialily.  such  a  ditcii- 
iiii'iil  as  we  shiiiild  have  si'lllcd;  hiil  here  il  is.  I  do  not  sii;;^'i'st.  as  my 
li'ai'iH'd  IViciids  seem  lo  Ihiiik  I  have  sii^p'sliul,  thai  lliis  Trihiiiial  ran 
^11  iiulsidc  lliu  lorms  oi'  Iliis  Trciily  so  as  lo  laki;  upon  ilseli'  ;m>\m;i's  and 
iiiiisdiilioii  that  IIik  Treaty  docs  iiol  pivc  il.  Nolhiiinol'  Iho  Kl'id.  No 
such  iilca  is  in  my  mind,  nor  did  I  inlcnd  lo  sii^^csl  any  such  idea  to  Ihis 
Tribniml;  hut  wIkmi  you  come  lo  matlors  which  arc  wiliiiii  Ihn  jurisdiclion 
and  aiilhorily  of  the  Ti'iliunal,  then  I  say  that  ucilhi'i' this  Treaty,  nor  any 
Treaty,  iior  any  a;^rcemcnt  ol'rcl'erence  thai  ever  was  IVauiod,  docs  in  ils 
minut(!  details  mci-l  with  ('vcry  considcralion  thai,  may  aris(>;  and  thai 
within  tholairlerms  ol'thn  Treaty  itself, and  within  the  lines  of  jurisdiction 
f;iven  by  the  Treaty,  il  is,  as  to  mailers  of  mere  detail,  and  matters  of 
mere  |iroce(lure,  entirely  within  tlicc(mi|)etcnceol'lliis  Tribunal  to  express 
its  opinion  as  to  what  should  orsliould  not  be  done.  Itut  1  do  not  really 
feel  that  after  the  slalemeni  of  my  learned  friend,  Mr  I'helps,  I  am  called 
upon  very  much  more  lo  arfjiu;  thai  mailer.  I  lannot  conceivi!  thiit  when 
the  re|irescnlaiives  id' the  rnited  Stales  on  the  one  hand  profess  their  wil- 
lingness to  produce  the  autheiilic  docnmeiit,  which  is  already  in  evidence 
in  the  way  thai  I  have  pointed  out,  and  when  the  counsel  reprc'senling 
the  (iovernmeiit  of  the  (Jueen  join  in  Ihe  rerpiest  for  its  production,  there 
can  enter  into  the  mind  of  any  member  of  this  Tribunal  tin;  least  doubt 
as  lo  the  perfect  anlhorilN  of  Ihis  Tribimal  lo  take  that  document,  to  con- 
sider it,  and  to  allrihnte  to  il  sindi  weight  as  thedocuinenl  itself  may  pro- 
perly have  atlribuled  to  it. 

My  learned  friend,  Mr  Carter,  made  some  reference  to  that  report, 
which  I  would  respectfully  sufigest  to  this  Tribunal  was  i\  reference  be 
was  hardly  entitled  to  make,  lie  says  Ihal  I  relied  upon  the  value  of  Ihe 
docnmenl.  I  did  lo  liiis  extent  —  to  tliis  extent  only.  I  do  not  know 
wlial  is  in  the  document,  but  I  did  say  Ihat  from  whatever  point  of  view 
it  was  lobe  looked  at,  il  was  impossible  uol  lo  atlribnle  importance  to  a 
document  which  was  made  b\  a  C.ommissionci' specially  aulhori/ed  by  an 
.\ct  ofdongress  lo  make  the  report  in  qiiestion  upon  the  very  subject  of 
seal  life  which  enters  so  largely  into  the  present  controversy ;  and  when 
my  learned  friend,  Mr  Carter,  suggests  hvpotlieticul  reasons  why  that 
report  has  not  been  jtiiblisbed,  when  he  suggests  tliat  il  may  not  have 
been  piiblistied  because  it  may  have  been  considered  unworthy  of  credit, 
that  it  may  not  have  been  published  because  it  ma\  not  have  been  thongbt 
worth  publishing  —  if  my  leariiiMl  friend  may  suggest  hypotheses  of  that 
kind,  I  suppose  I  may  eipially  suggest  a  perhaps  more  natural  reason  — 
lliut  it  was  not  pulilished  because  it  was  not  considered  favorable  to  the 
view  for  which  it  was  originally  designed.  But  whether  that  view,  or  my 
learned  friends'  hypolhesis  be  Ihe  correct  one  is  nol  the  point  we  are  now 
considering. 
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Senator  Morgan  :  I  iindersliind  llial  roporl  was  made  snmelimo  ho- 

I'oiv  imy  iii'^Milialioiis —  al  least  Ix't'orc  llic  iicfjolialiotis  had  taken  sliapo 
tor  the  Treaty. 

Sir  Charles  Russell.  — I  am  sorry  to  say.  Sir,  llial  aj,'aiii  lliat  is  an 
inacoiiraiy  in  i'ai  I.  I  want  lo  ('\|ii,iiii,aiid  it  is  tiio  last  mailer  thai  1  desire 
to  expliiin,  what  liio  exact  position  of  events,  in  the  order  ()rtim(>,  was.  Tiie 
conlrovei'^y  whieldiasresnltod  in  tlie  estahlisliinent  of  tliis'i'riljnnal  heiian 
as  early  as  18HU-I.SS7;  was  ^ioiniion  thronjih  I.S8iS,  188',).  I8',»();and  it 
was  not  nnlil  the  litii  .April,  I8',)ll,  that  Congress  passed  an  .Vet  nnder 
wliieli  .Mr  Commissioner  Klliotl  was  appointed  to  report  npon  this  very 
sni)jeel  ma.tler  ot'  seal  life. 

Senator  Morgan.  —  I  slionhl  like  to  enquire  what  is  tiie  date  of 
Mr  Kllioll's  re|)orl. 

Sir  Charles  Russell.  —  It  is  somewhere  between  .Vpril  of  18',t0,  and 
|(eeeinii(M' of  I8'.l()  —  helween  thos(>  dates. 

Senator  Morgan.  —  ()(loher.  I8',»0. 

Sir  Charles  Russell. —  I  believe  the  I7tli  of  .\o\end)er,  I8UI),  and, 
Iherefore,  I  tiiink  we  may  well  he  exeiised  fornrf^in;;  llie  dt>sirahilily  of 
this  report  heinii  iorlheomini;,  when  it  was  a  report  dirvetinl  to  the  suh- 
jeet  mailer  of  this  eonti'ovei'sy ;  and  when  the  encpiiry  pi'eparatory  to  that 
report  was  enlrnsled  lo  a  person  as  lo  whom  Ihe  hifiiiest  eharaeter  was 
given  hv  those  ehar.m'd  with  most  resjionsihle  positions  as  representing; 
the  exeeulive  ^'overiimenl  of  llie  I'nited  Stales. 

I  do  not  think  Sir,  that  there  is  anything;  fnrther  that  I  have  lo  tronltle 
III:'  Trihnnal  willi.  I  have  already,  in  my  orii;inal  slalemenl.  put  hel'ore 
the  Trihanal  my  eonsli'iulion  nf  the  Iwn  elanses  (d'  .\rlie|(>  |\',  winidi  are 
in  (piesjidn  ;  and  I  do  nol  ilesire  lo  repent  myself.  .\s  I  have  said,  I  shonid 
niil  have  iieen  led  into  these  enllateral  oiiservalions  had  it  nol  been  that 
I  have  liei'ii  lempli'd.  I  am  afraid,  lo  do  so,  |iy  Hh-  idiservalions  which 
hav(>  been  made  by  m\  learneil  I'l  lends.  I  am  coi\lentto  rest  lh(>  mailer 
where  my  friend  Mr  I'lielps  left  it  very  eaily  in  the  eonrse  of  his  ;iri;n- 
nii-'il .  naiiielv .  thai  the  diicnmenl  ^liall  be  furllieomin!:.  that  Ihe  'I'ribnnal 
shall  for  itsidf  jnd;^e  of  i|s  ejuu'acler:  but  I  wish  a^^ain  I'inphaliealh  to 
sav  that  this  is  not  an  attempt  lo  inlrodiK'e  evidence  nol  already  in  Ihe 
C.a-e.  The  report  is  in  eviilenee  :  imperfeeliy  rel'eired  lo.  I  admit,  beeanse 
we  had  nol  Ihe  original  iloemneiil ;  ami  liiis  a|ipliealion.  to  put  il  pliiinlv 
and  sb'irlU,  i-  simply  that  lliere  shall  be  in  its  besi  ami  most  anihenlie 
form  bi'fore  this  I'ribnnal  that  rcjiorl  whiidi  is  already,  bnl,  I  admit,  im- 
perfeellv,  adduced  as  evidence  in  llie  cii-e. 

Mr  Phelps.  — In  compliance  wilh  Ihe  reipnsl  ol' Ihe  I'residenl,  I  have 
r(>dnceil  inio  wrilim:  Ihe  reply  of  Ihe  rnili'd  Stales  lo  this  Motion,  a  copy 
of  which  will  befnrnishi'ii  lo  Ihe  Secretary  before  the  adjournment  id' Ihe 
Conrl  With  Ihe  perm  is-ion  of  the  Tribunal,  1  w'll  read  il.  -  "  Tlu'  Ini- 
led  stales  (io\ernmeul  denies  llial  Her  Ma  je-ly's  ( iovei'iiiiieul  is  eiililleil, 
midi'r  the  provi-ion>:  ol'  tiie  Trealy,  to  miiv  m'lii  r  by  Ihe  Tribunal  bir  the 
prodnction  of  Ihe  dociimeiil  s|)ecilied  in  the  ii'olion,  as  a  mailer  ol  rif;hl. 
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Tho  I'nilod  States  CovorniiKMil,  Imwcvor,  is  willing' (o  waivo  (so  far  as  it 
is  coiiccrnod)  its  rijilil  of  objoclioii.  liiid  (o  I'lirnisli  lo  Iho  ,\p>nl  of  II.t 
Majesty's  (iovcrniiieiil  a  copy  o(  tli,"  (lociimciit  rcruiTod  to,  for  such  use 
as  cvidcMice  as  Ihc  Trihimal  iiiiis  deem  pniper  (o  allow.  .\o|  conceding, 
however,  in  so  doiii-.  that  either  parly  a!  this  or  any  suhseiiiient  stage  of 
the  proceedings  has  a  right  lo  inlrodiice  any  I'nrllier  evidence  whatever, 
upon  any  subject  whatever,  conuecled  wilh  the  conlroversv.  And  further 
stipulating  that  if  the  docunienl  referred  lo  in  lliis  niolion  sliidl  he  used 
in  evidence  at  all,  it  shall  he  open  to  tlu!  use  of  holh  parlies  ecpially  in 
all  ils  |)oinls.  " 

Sir  Charles  Russell.  —  Oh!  clearlv,,  thai  lollows. 

The  Tribunal  then  adjourned  for  a  short  lime. 

Sir  Charles  Russell.  -  Perhaps.  ;is  the  Counsel  for  Ihe  I'niled  Sta'es 
have  read  llieir  answer  to  Ihe  niolion.  I  ought  lo  iMd  lo  the  Tribunal 
the  form  of  Ihe  order  which  I  propose  the  Tribunal  shall  make. 

The  President.  — Will  you  he  kind  enough  lo  ri'ad  it? 

Sir  Charles  Russell.  ~  Ves.  Sir.  •  Thai  Ihe  Agcnl  of  ihe  liiilcd  Stales 
be  cidled  upon  by  Ihe  Tribunal  lo  produc(>  the  original,  or  a  cerlilicd  copy, 
of  Ihe  iteporl  made  i)\  ||em'\  \\  .  Klli,,!!  ,>n  llie  subjcci  of  fur-seals,  i)ur- 
suanl  lo  Act  of  Congress  IH'.IO". 

Mr  Justice  Harlan.  —  \ou  IhhI  heller  give  Ihi-  dale  of  Ihe  report,  if 
you  can.  in  Ihat  motion. 

Sir  Richard  Webster.  —  The  ITlh  of  Noxcmher  IS'.Ki. 

Sir  Charles  Russell.  —  \\C  are  nol  sure  Ihal  is  Ihe  dale,  however. 

Lord  Hannen.  ^  SirCharh-s,  is  Ihal  Ihe  form  of  Ihe  order  which  vou 
asked  for' 

Sir  Charles  Russell.  —  Tluil  is  Ihe  form  of  order  whi.h  I  al  present 
ask  for. 

Lord  Hannen.  —  Precisely;  |  Ihotigbl  so. 

Mr  Phelps. --  We  did  nol  undersland.  Mr  I'residenI,  Ihal  this  moli(Mi 
w.iidd  he  Ihe  subjecl  , if  any  (U'der  by  Ihe  Tiibiinal  Ujion  Ihe  parly  lo  pro- 
duce Ihis  documeiil.  we  undei'^lood  Ihal  we  produced  il  bv  conseni  and 
furni-hed  il  lo  ihe  .genl  of  ||,t  I'.rilannic  Majcsly's  (iov('riinienl,  and 
Ihal  III,'  Tribunal  w,  ,ild  make  such  order  in  respect  lo  ils  receplion  as  il 
mighl  ihvm  pr,.i.er.  T(»  produce  Ihis  under  an  (uvler  of  Ihe  Tribunal 
would  carrv  Ihe  idei;  Ihal  lliey  were  enlilled  lo  an  onler  for  Ihe  prodiic- 
lioii  of  Ihe  (ioi'umenl,  which  we  do  nol  concede.  b\  anv  means. 

Sir  Charles  Russell.  -  Tin-  mailer  slaiids  in  llii>  wa\.  if  I  mav  sav 
so  :  We  n'-peclfully  call  for  Ihe  oi'.ler.  My  learned  b'ind  .inswers  Ihal 
l)y  saying  :  "  W  i'  say  Ihe  Tribunal  has  no  aiillioi  il\  |o  make  Ihe  order. 
hut  we  waive  any  (dijeclion  of  Ihal  kind  and  produc(>  il.  "  We  are 
merely  lighling  aboul  words,  I  Ihink.  and  nol  aboiil  suhslance. 

The  President.  I'laclicalK  both  parlie- ar"  agreed;  and  Ihe  Tri- 
bunal in  conse<pieiice  directs  Ihal  Ihe  .loruon.nl  li.  regarded  a^^  before 
Ihe   Trihiinal.  lo  he  made  such  use  of  a.s  ihe  Tribunal  -hall  see  lil. 
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Mr  Phelps.  —  Yes. 

Mr  Foster.  —  .Mr  President  and  Gonllemen  ofllie  Tribunal,  I  desire 
to  read  the  I'ollowiiif;  niolions,  Nvliicli  I  undersland,  hy  (.Diisent  fif  counsel, 
are  to  be  considered  lofjollier.  1  will  I'ead  liieni  lirsl  lor  the  ini'ornia- 
lion  of  liie  Tribunal  and  of  Counsel  : 

"  Tiie  Agent  of  liic  I'niled  Slates  desires  lo  i)ring  to  the  attention  of 
tiie  Tribunal  of  .\rl)itration  ". 

Sir  Charles  Russell.  —  I  bej;  pardon,  a  niomcnl ;  but  I  would  respect- 
fully suggest  as  a  mailer  of  the  order  of  procedure.  —  I  am  sure  that 
.Mr  Foster  will  nol  uinlersland  Ihal  I  make  any  personal  objection  — that 
this  matter  is  in  tiie  hands  of  Counsel  and  it  is  C.oimsel  who  make  mo- 
lions.  .My  learned  friends,  Mr  IMicIps  and  Mr  Carter,  arc,  I  submit,  the 
persons  lo  bring  this  matter  under  tiie  nolice  of  the  Tribunal. 

The  President.  —  We  believe  that  is  a  mailer  to  be  decided  between 
the  .\gcnls  themselves,  and  Iheir  Counsel.  Have  not  the  .\gents  agreed 
upon  the  mode  of  proceeding  before  the  Tribunal?  You  know  you  belli 
represent  your  Cioverumcnts. 

Mr  Tupper.  — There  has  been,  so  far  as  I  am  concerned,  Mr  ^re- 
sident, no  understanding  or  agreement  on  thai  point:  bul  I  took  if  fo 
granted  thai  as  1  appear  here  to  obey  the  orders  of  the  Tribunal  and  repi  e 
sent  Her  itrilannic  .Majesty  as  Agent,  aiul  appear  wilii  Counsel,  that  the 
argumeni  of  all  queslions  coming  to  Hit!  allenlion  of  llie  Tribunal  should 
be  ill  the  hands  of  Counsel;  anil  with  Dial  I  was  personally  most  content. 
I  supposed,  of  course,  lliat  the  .\geiil  of  llie  other  side  occupied  a  simi- 
lar position. 

The  President.  — Vitu  know  Ihc  ofiicial  rcpresentalives  of  both  dovern- 
raenlsare  Iheir  .\genls;llieTribiiiial  kiiowsnoolher  ofiicial  representatives 
but  Ihe  Agents.  The  Counsel  act  as  Counsel  of  the  Covernment  wilhllu^ 
.\geiils.    liiil  you  must  agree  belweeii  yourselves  bow  you  wish  lo  proceed. 

Mr  Phelps.  —  (ieneral  P'osler  was  only  abou'  to  read  the  motions. 
He  was  nol  inlending  lo  addrc-s  Ihe  Tribunal  in  support  of  them. 

Mr  Foster. —  Mr  l'r(>sideiil,  before  you  anaounce  any  decision  that 
you  may  inleiid  lo_inaki\  I  desire  lo  make  a  slaleiiKMit.  I  fully  concur 
with  the  I'residenI  of  Ihe  Tribunal  as  lo  my  dulies.  I  appear  here  to 
present  a  motion  on  behalf  of  the  Covernment  of  the  United  Slates. 
When  I  have  presenled  llial  molimi,  il  will  lie  llie  pleasure  of  the  counsel 
of  Ihe  I'liiled  Slates  lo  argue  Ihal  niolioii.  I  rise  for  the  purpose  ol  reading 
and  laying  before  lliis  Tribunal  a  inolion. 

The  President.  —  i  miisl   ask  you  whellier  you  protest  against  that 
mode  of  proceeding?  (Addressing  Itrilish  Counsel). 

Sir  Charles  Russell.  —  iNosir;  I  do  nol  wish  to  do  thai  al  all. 
I  merely  interposed  because  I  Ihougiil  Mr  l''oslcr  was  under  llie  impression 
liial  III!  Ihonght  il  was  necessary  he  should  inlrodiice  il  in  Ibis  way,  and 
we  did  not  conceive  il  to  be  so.  The  mailer  is  in  Ihc  hands  of  Counsel 
who  are  by  Ihe  lil'lli  article  orally  to  comliicl  Ihe  argiinienl.  This  is  really 
purl  ofllie  argunient  in  support  of  a  [larlicular  inolimi. 
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The  President.  —  Wo  will  not  recognize  llic  Agents  as  arguing  the 
matter.  Wo  recognize  them  as  representing  the  Government,  (lounscl 
will  argnc  the  matter  and  wo  will  dispose  ofit. 

Sir  Charles  Russell.  —  We  have  no  ohjoclion  to  thai. 

Mr  Foster.  —  I  proceed  :  "  The  .\gonl  o!'  the  I'liilod  Stales  desires 
to  bring  to  Iho  allcnlion  of  the  Tribnnal  ol'  Arbitration  the  fad  that 
ho  lias  been  informed  by  iho  Agent  of  llor  Uritannic  Majesly,  in  a 
note  dated  .March  li.'Uh  nltimo,  that  ho  has  sent  to  each  of  the  mem- 
bers of  the  Tribnnal  copies  in  dnplicatc  of  the  Supplementary  lieporl  of 
the  British  Commissioners  appointed  to  inquire  into  seal  life  in  Behring 
Sea. 

"  The  Agent  oi'  the  (inited  Slates,  in  view  of  Ibis  information,  moves 
this  Honorable  Tribnnal  that  the  document  referred  to  be  dismissed 
from  consideration,  and  bo  returned  to  Her  Majesty's  .Vgonl  on  the 
ground  that  it  is  submitted  a!  a  lime  and  in  a  manner  not  allowed  by  Iho 
Treaty". 

I  follow  that  with  a  second  notion  for  Ihe  information  of  the  Tri- 
bunal : 

"  The  Agent  of  Ihe  Llnilod  Stales  moves  this  Honorable  Tribunal  to 
dismiss  from  the  .Vrbilr'alion  so  much  of  the  demand  of  the  (iovernmenl 
of  Great  Britain  as  relates  to  Ihe  sum  staled  upon  page  315  of  lli(>  Counter 
Case  of  said  Covorninoiil  to  have  been  ini'urred  on  accouni  of  expenses 
in  cunnection  wilii  proceedings  before  the  Supreme  Court  of  the  I  nilcd 
States"; 

".And,  also,  to  dismiss  from  the  Ai'bitralion  the  claim  and  reqiu'st  of 
th<' same  (iovernmenl,  menlioni'd  on  said  pagovtl.'j,  that  llie  Arbitrators 
llnd  what  catch  or  catches  miglil  have  been  lidvon  by  pelagic  sealers  in 
Behring  Sea  without  undue  diminution  of  the  seal  herd  during  the  pen- 
dency of  Ibis  Arbitration  "; 

"And,  furlboi',  to  dismiss  from  Ihe  Arbilralion  the  claim  of  Ihe  same; 
(iovor'nmenl,  meniioued  (jii  Ihe  said  [)ago  :ilo,  lo  show  paunents  by  il  to 
i:(0  Canadian  owners  of  sealing  vessels  "; 

■•  And  llial  all  proofs  or  evidence  relating  to  Ihe  foregoing  claims  or 
diallers,  or  either  of  Ihem,  be  slricken  from  Ihe  British  Counler  Case, 
.ukI  in  pai'licular  Ihdsr  louiid  on  pages  21.")  lo  '2'2\)  inclusive,  of  N'olume  II 
of  ii'o  Aiipendix  lo  said  Counler  Case  ". 

"  The  ground  of  llie  foregoing  motion  oi'  motions  is  that  the  claims 
and  matters  aforesaid  are.  and  each  of  IIkmu  is.  presenleil  for  llie  lirst  time 
in  Ibe  Counter  Case  of  Iho  (iovei'iimenl  of  GriMil  Brilain,  and  thai  they  arc 
not,  nor  is  either  of  llieni.  perlineni  or  relevani  by  way  of  re|)ly  to  the 
Case  of  Ihorniled  Slales.or  lo  anything  coiilaini'd  Ihei'eiii,  ovci'pl  so  far  as 
the  same  may  lend  lo  support  claims  for  damages  distinctly  made  in  the 
original  Case  of  the  (Iovernmenl  of  Creal  Britain,  and  that  so  far  as  they 
come  under  Ihal  head  Iho  mailers  an;  irregidar  as  bemg  cumulative 
only  ". 

I  ha\e  copies  of  these  nu)tions  suflicicnl  lo  supply  the  Arbitrators  and 
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roiinscl  of  (he  British  riovernment.     I  will  plucc  lliem  in  the  hands  of 

IIk'  Socrotiiry. 

The  President.  —  Tiie  Trii)iiiiiil  %vill  ho  roads  lo  hear  (hf  first  motion 
of  the  I'nitod  Slates  iinnicdialciy  arfiiicd  ;  bid  llie  Ti'ibmial  must  reserve 
lor  a  later  sla^c  of  liie  iirooeediiigs  Iho  arf;iiineiit  upon  the  second  mo- 
tion, which  wo  do  not  consider  as  relevant  in  the  present  stage  of  our 
proceedinj^s.  If  the  Counsel  of  Iho  United  Stales  wish  to  speak  U|)ou  the 
lii'st  molion,  we  will  ask  you  to  I'oslricl  your  arf;uuioul  to  this  first  motion. 
1  uioau  the  molion  which  relates  lo  I  he  Supplementary  Heport  presented 
by  the  Brilish  (lovornment. 

Mr  Phelps.  —  The  readinf;,Sir,  of  the  molion  to  which  the  Tresident 
has  just  alluded,  aud  to  which,  of  course,  with  f;real  deference  lo  the 
intimation  oftho  Tribunal,  I  shall  at  Ibis  lime  conliue  myself,  has  disclo- 
sed lo  the  Tribuu'd  thai  il  is  in  ilscif  a  molion  of  very  considerable  im- 
por'ian  e,and  thai  it  is  of  still  greater  imporlaiice  in  the  oH'cctof  the  ques- 
tions i(  '  '  !  il  gives  rise  n|K)n  other  evidence  and  other  parts  of  tlie 
Case,  til.  .  bo  found  lo  bo  oxinMiioiy  material. 

Since  liu  last  mcolint;  (d'  Iho  Tribunal,  when  the  written  arguments 
were  submillod,  and  when  Iho  case,  so  far  as  the  hearing  of  it  is  con- 
cerned, would  have  be(>n  al  an  cud,  if  llio  counsel  on  neilher  side  had 
desired  an  oral  argumont,  or  if  Iho  Tribunal  had  not  directed  its  be- 
cause, as  Iho  goidlomon  of  Ibo  Ti'ibunal  have  perceived,  the  oral  argument 
is  notrofiuired  l)y  llunVoaly:  il  is  a  lU'ivilcge  accurdiMl  lo  Iho  counsel  on 
oilluM- sidi' ;  and  a  right  ro-orved  lo  Ibo  Tribimal  (o  dii'ocl  il,  if  in  Ihoir 
judgmenl  il  should  beconio  nialerial.  Tli(>  Agent  ol  Hor  Krilannic 
.Majesty's  (iovornnicnt  has  laid  bofoi'o  Ibo  Vrbilralors,  and  fm'nisbod  lo 
ns,  a  lu'inled  copy  of  a  now  document,  wbii'li  wo  have  not  oxamiiu'd,  pur 
]iorlingtobe  a  supplonionlal  rojioil  ui' Ibo  Conuni'^sioners  appoinled  on 
the  part  of  (iroat  Brilain  under  Ibo  prov^  '  ns  of  this  Treaty.  I  cannot 
doubt  that  Ihis  slop  was  lakon  undiM-  tlu!  advice  af  m\  frioiuls  upon  the 
oilier  side  in  tli(>  bidiof  thai  il  was  in  the  exorcise  of  a  rigid.  Th(>  exis- 
lonce  of  such  a  riglil  is  Ibo  serious  (iiii>slion  wbicii  Ibis  molion  pi'osonls. 

In  Ibo  lii'sl  piaco,  I  desire  lo  cdl  your  alloulion  lo  the  provision  in 
Ibo  Troalv  undor  wliicli  liii;  repm'l  nf  (boso  Coiniiiisssonors  oonios  at  any 
lime  or  in  any  o\onl  i)oi'on»  IIkj  Tribunal.  Il  is  lo  bo  lound  in  .\rli- 
clo  l.\.       I  may  iisoiully  road  llu!  wbob^irliclo  : 

'■  The  High  Conlracliiig  I'arlios  having  agroi'd  lo  appoint  IwoComniis- 
sionors  on  lln'  pari  of  oacli  (ioNornmoiil  lo  niako  llio  joint  imosligalimi 
and  report  conlomplalod  in  Ibo  procoding  Arlicdo  \'ll,  and  lo  iin  hide  Ibo 
terms  of  the  said  agreement  in  the  present  Convenlion,  lo  (ho  imuI  llial 
the  joint  and  several  reports  and  reco'Vimondalioiis  of  said  Coniiiiissioners 
may  be  in  duo  form  submillod  lo  llio  Aibilialors,  bould  the  conliiigoncy 
(borofor  arise,  Ibo  said  agreenieiil  i-  accoi'dingK  herein  included,  as 
follows  : 

"  l'",aeli  (ioveriiineul  sliall  appoini  Iwo  ('.onimissioueis  lo  iiivcsligato 
conjointly  wilii  the  Commissioners  of  Hie  other  (ioseriimeiit  all  Ihe  facts 
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having  relation  lo  seal  life  in  Helirings  Sea,  and  the  measures  necessary 
for  its  |)ro|)er  protection  and  preservation. 

"  The  four  Coniniissioncrs  shall,  so  far  as  flioy  may  he  able  to  agree, 
make  a  joint  report  lo  each  of  the  two  riovernicnts,  and  they  shall  also 
report,  either  jointly  or  severally,  to  each  Government  on  any  points  upon 
which  they  may  be  unable  to  agree. 

"  These  reports  shall  not  ho  made  public  until  they  shall  i)e  submit- 
ted to  the  .Arbitrators,  or  il  shall  appear  that  the  conlingency  of  their 
being  used  by  the  Arbitrators  cannot  arise  ". 

I  will  read  now  Section  7  of  the  Treaty  referred  lo  in  Article  IX  : 

"  Ifihe  determination  of  llie  foregoing  questions  "  —  the  live  questions 
propounded  in  the  preceding  Arlicle.  — 

"  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  Stales  shall  leave  the  subject  in  such  position 
thai  the  concurrence  of  (ireat  Britain  is  necessary  lo  the  establishment  of 
Hognlations  i'-r  the  proper  protection  and  preservation  of  Ihe  fur-seal  in, 
or  habitually  ■.  .orting  to,  the  Hehring  Sea,  the  Arbitrators  shall  then 
determine  whal  concurrent  Hegulations  outside  llie  jnrisdirtjonal  limits 
of  the  respective  (iovermenls  are  necessary,  and  over  whal  waters  such 
liegulalions  should  extend;  and  to  aid  them  in  llial  deteruiinalion  Ihe 
report  of  a  Joint  Commission  to  be  appointed  by  Ihe  respeclive  (lovern- 
menls  shall  be  laid  before  them,  wilh  such  other  evidence  as  either  (Jo- 
vernmenl  may  submit  ". 

It  will  be  perceived  that  the  Treaty  provides,  in  the  first  place,  for  llic 
appointment  of  a  JointCommission,  in  the  hope,  I  am  juslilied  in  saving, 
certainly  so  lar  as  Ihe  riovernmenl  of  the  Tnited  Slalesis  concerned,  and 
I  doubt  not  so  far  as  Her  .MajesU's  (iovernment  is  concerned,  in  the  hope 
and  conlideni  beliel  that  such  a  conclusion  would  be  reached  by  Ihal 
Commission  as  should  obviate  the  necessity  of  any  ftirlher  conlrovcrsv, 
negotiation  orarbilralion.  IflheCommissiones  hadheen  forlinuile enough 
to  agree,  such  would  uiuiueslionably  have  been  Ihe  result;  but  il  is  prov- 
ided—  and  we  shall  have  occasion  in  Ihe  course  of  Ibis  discussion  lopoinl 
out  how  these  provisions  originated  in  Ihe  negotiation;  I  am  dealing  with 
them  now  only  as  the\  find  place  in  Ihe  Treaty  —  il  was  provided  that  if  lliis 
Commission  should  fail  lo  agree  u|ion  such  regulalions  as  Ihe  (lovernnienl 
should  he  willing  lo  adopi,  —  il  was  nol  referred  lo  IIk;  Commissioners 
lo  determine  absolulely  upon,  only  to  recommend  flem  lo  Iheirtiover, 
nement,  with  Ihe  expeclalion  that  they  would  agree.  W'illioul  doubl 
the  (iovcrnments  would  agree  also;  bul  if  Ihev  failed  to  agree,  then 
the  .Vrbitralion  which  is  now  ii\  progress  becoming  necessarv,  which  other 
wise  never  would  have  taken  place;  in  Ihal  event,  one  of  the  questions 
to  he  submitted  lo  Ihe  Ti'ibuual,  in  Ihe  coutingencv  lliat  certain  claims  of 
right  on  the  pari  of  Ihe  Iniled  Stales  Ciovernmenl  should  nol  he  sup- 
ported, was  whal  llegnlations  shoidd  he  prescribcHJ  b\  this  Tribunal  for 
Ihe  concurrence  of  the  two  Ciovernmenls,  for  the  accomplishmenl  of  Ihe 
object  which  both  bad  in  view  in  all  these  negotiations,  in  all  these  pro- 
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cccdiiiffs,  I'i'oin  l)oginning  lo  onc'i  —  I  he  prolpclioii  and  preservation  of  the 
soul  vara  in  llie  Hohrinf;  Sea  and  the  iVorlli  I'acilip. 

.Now,  lliese  reports  iliiis  provided  lo  i)e  laid  hei'ore  liic  Trihunul  if 
thai  question  slionld  engage  llieir  attention,  are  made  evidence.  Tliey 
are  made  evidence  irrespective  of  tlie  character  of  their  contents.  It  is 
beyond  (jneslion  llial  whatever  tliese  (lonimissioiiers  chose  to  end)ody 
in  llic  re|)orl,  llicir  ojiinions,  their  information,  their  conjiM'Uires  —  all 
become  evidence  for  wiial  they  may  he  tiiougiil  to  bo  worth,  of  course, 
in  the  estimation  ol  the  Tribunal,  but  not  to  he  rejected.  It  is  not  open 
to  either  party  lo  say  in  respect  to  llie  contents  of  these  reports,  ''This 
passage  is  iiearsav  :  liiat  is  conjcclure  ;  the  third  is  o|)inion;  tiic  fourth 
is  vague  and  general  inforinalion.  and  therefore  it  does  not  constitute 
legal  evidence,  and  must  he  discarded  in  theconsid(>ration  of  the  case  ". 
We  cannot  say  that,  because  the  Treat\  which  provides  for  extending  the 
appoimnent  of  these  (Mirnmissioners.  w  hich  provides  lo  them  certain  oppor- 
tunities for  informing  themselves —  the  Treaty  makes  their  report  evi- 
dence; not  conclusive  evidence,  not  in  all  parts  of  it  c(pially  forcible 
evidence,  but  evidence  that  is  to  be  admillcd  and  considered. 

It  will  be  perce  ivcd ,  llierefore,  thai  the  evidence ail'orded  by  the  report  of 
these  Commissioners  on  both  sides  —  and  these  observations  apply  equally 
to  both  sides  —  il  will  be  pei'ceived  that  they  have  an  unusual  chai'acler; 
that  is  to  saj  that  mncii  of  their  conlenis  w  ich  if  imdertakon  to  be  put  into 
the  Case  through  the  mouth  of  any  other  w  itness,  might  be  properly  objec- 
ted to  as  notevidencc,  is  made  evidence  here.  And  it  will  be  seen,  further- 
more, that  unquestionabK  it  was  the  evpcclation  of  the  Treaty  that  the 
reports  of  thi;  ('.ouiinissionei's  on  both  sides  would  engage  the  serious  con- 
sideration ol  the  Tribunal.  II  is  made  not  oidv  evidence  lo  a  larger  exient 
than  other  evidence  could  be;  it  is  placed  u|)on  somewhat  a  higher  plane 
than  any  c!  her  evidence  would  be,  so  far  as  the  authors  of  il  are  concerned. 

iNow  these  Commissioners  failcrid  to  agree,  except  to  a  limiled  extent. 
I  here  was  a  .loint  Heport  to  a  small,  but  in  our  judgment,  a  ver\  im- 
portant, exleid,  which  was  laid  before  the  Cioveruments,  and  has  alread\ 
undoubtedly  attracted  the  attention  of  the  members  of  the  Tribunal. 
But  on  many  points  of  great  importance  Ihey  failed  to  agree;  and  the 
consequence  was  that  under  the  pi-ovision  of  the  Treat),  separate 
reports  were  made  by  the  lirilish  Commissioners  lo  their  (iovernment, 
and  by  the  American  Commissioners  lo  theirs;  and  those  reports  have 
found  their  wav,  properly  enough,  undoubtedly,  into  the  C-ase,  and  they 
are  already  before  the  Tribunal  for  such  consideration  as  Ihey  maybe 
though!  to  be  entitled  to. 

After  this  Case  is  closed,  after  all  the  successive  steps  whichthe  Treaty 
provided  for  have  been  taken,  after  the  Case  and  the  Counter  Case  and 
the  Written  Argument  have  all  been  submitted;  after  the  Case  has  come  lo 
an  end,  except  so  far  as  the  decision  and  award  of  the  Tribunal  is  concer- 
ned, excepting  only  that  one  or  more  of  the  parlies,  or  the  Tribunal  ilself 
should  avail  of  the  right  under  the  Treaty  to  have  an  oral  argument,  we 
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urn  [tresciilod  willi  ii  |irinle(l  \uluinc,  imrportiiig  to  he,  a  Supplemental 
Heport  of  the  Hrilisli  Coinniissioners.  Now,  what  is  that?  As  I  liavc  said, 
we  iiave  deciiiiod  (o  exaiiiiiic  it  or  (o  receive  it.  I  cannot  speak  of  its 
contcnls,  therefore,  in  particular.  It  is  a  body,  unquestionably,  of  facts 
and  statements  and  allef;ations  and  matter  which  becomes  evidence, 
which  the  Tribunal  musi  treat,  if  they  receive  it  at  all,  as  evidence; 
which  may  be,  and  we  are  bound  to  presume  if  our  learned  friends 
care  to  put  it  in  at  this  stage,  is  very  important  evidence.  It  may  be, 
for  all  we  know,  the  evidence  that  may  determine  the  conllicling  points 
in  thih  case.  Ii  may  be  the  evideuc(!  that  shall  bring  yon  lo  declare 
upon  this  and  that  and  the  other  important  question  in  dispute  that  the 
new  evidence  contained  in  the  Supplementary  Report  settles  this  (juestion 
and  brings  us  lo  a  decision  that,  without  it,  we  should  not  have  reached. 
Xow,  whatis  the  exact  proposal?  Without  yet  looking  inlo  the  letter 
or  the  spiril  of  this  Treaty,  what  is  the  exact  proposal  that  is  involved 
by  the  oil'er  of  this  evidence  at  this  lime?  It  is  that  there  shall  be  put 
inlo  this  case,  not  only  subject  to  the  consideration  of  the  Tribi.iial, 
but  commended  by  the  terms  of  the  Treaty  lo  the  especial  consideration 
of  the  Tribunal,  if  il  comes  in  at  all,  a  new  and  important  body  of  testi- 
mony, similar,  I  presume  we  have  a  right  to  su|)pose,  to  their  previous 
report.  Can  we  reply  to  it?  Can  we  contradict  it,  explain  it,  impeach  it, 
modify  il?  The  door  is  absolnlely  closed.  It  is  not  in  the  power  of  the 
Tribunal  to  permil  any  such  ivply.  Il  is  not  in  our  power  lo  make  it,  if 
the  Tribunal  should  undertake  to  give  us  the  opportunity. 

The  evidence  upon  Ihis  subject  is  at  the  ends  of  the  earth.  It  is  in 
-Vlaska  and  liritish  Columbia  and  California  and  Asia.lt  is  all  over  the 
world.  II  is  utterly  impossible  for  us  to  attempt  at  this  day  to  introduce 
any  evidence  in  reply  to  Ihis  document;  and  it  is  equally  impossible  for 
the  Tribunal,  who  are  called  upon  by  the  Treaty,  if  possible,  to  determine 
this  Case  within  three  moiilhs  from  the  time  of  its  submission,  lo  alford 
us  the  op|)ortunity. 

I  hen,  the  result  is  —  and  still  this  anticipates  an  examination  of  the 
terms  of  the  Treaty  — the  result  is,  that  if  our  learned  friends  are  right  in 
supposing  that  they  are  (snlitled  lo  put  in  this  evidence  at  this  time,  a 
mass  of  evidence  goes  into  the  Case  without  the  possibility  of  reply,  and 
presumably  of  the  highest  importance.  Now,  I  shall  be  glad  to  know  if 
in  the  proi'eedings  of  any  tribunal  that  ever  sat  judiciallv  for  any  pur- 
pose in  Ihe  world,  since  the  principles  of  justice  came  lo  underlie  iind 
control  such  tribunals  any  such  proceeding  has  been  permitted,  that  a 
parly  should  have  his  cause  decided  by  a  tribunal  upon  the  determina- 
tion of  a  quesliou  of  fact  based  upon  evidence  thai  he  never  saw  and 
never  had  an  o|qiorlunit>,  to  reply  to  ?ls  it  possible  to  carry  the  discussion 
of  this  question  another  step  unless  it  is  found  that  the  Government  of  the 
I'niled  Stales  has  been  foolish  enough  lo  have  brought  Itself  by  a  distinct 
agreement  inlo  such  an  extraordinary  position  as  that?  An  arbitration  to 
settle  facts  that  arc  in  grave  dispute,  and  must  be  determined  upon  evi- 


(Icnce.  On  wlial  cvitleiice?  Evidence  pt  partp,  evidence  Hint  the  party 
ngainsl  whom  it  was  produced  was  never  coiii'ronled  willi  and  never  iiad 
an  opporlunily  lo  answer,  evidence  llial,  so  far  as  (he  Tril)nnal  knows, 
may  !)(■  lru(!  oi'  may  Ix;  siihjeel  lo  complete  contradiction. 

Let  US  look  llicii  at  tlie  provisions  of  tiiis  Treaty  and  see  upon  what 
ground  il  has  been  claimed  hy  Ihe  learned  Counsel,  or  may  possibly  he 
claimed  hy  anyiloiinsel,  that  Ihisevidence  is  admissible,  that  this  slate  of 
lhinf;s  shall  be  l)ronj;ht  to  pass.  It  will  be  seen  in  the  lirsl  place,  that 
so  far  from  this  Treaty  in  any  of  its  parts,  or  in  the  spiril  that  is  to  be 
derived  from  any  of  its  parts,  contemplating  such  a  result  or  leaving  it  open 
lo  inference  llial  there  may  be  such  a  result,  il  is  sedulously  excluded. 
It  is  (irovided  in  the  3rd  .Vrlicle.  "  The  |)rinted  (lasc  of  each  of  the  two  par- 
lies, accompained  by  the  docnnients,  the  oflicial  correspondence,  and 
other  evid(,'ncc  on  which  each  relies,  shall  be  delivered  in  duplicate  lo 
each  of  llie  Arbitrators  and  to  the  Agent  of  the  other  parly  as  soon  as  may 
be  after  the  appointment  of  the  members  of  the  Tribunal,  but  within  a 
period  not  e.\ceeding  four  months  from  the  date  of  the  e.xchange  of  the 
ratilications  of  this  Treaty  ".  That  is  the  tirst  step,  llial  as  soon  as  pos- 
sible, and  not  later  than  four  mouths  from  the  ralilicalionof  the  Treaty, 
the  Case,  the  documents,  the  allegations,  the  proofs  which  each  party 
relies  upon  shall  be  not  merely  laid  before  the  Arbitrators  but  shall  be 
furnished  lo  the  other  parly. 

Senator  Morgan.  —  "  Printed  ". 

Mr  Phelps. —  Printed,  and  laid  before  the  other  parly.  Kor  wlial  pur- 
pose'.'To  give  the  ollii'i'  parly  that  opporliuiily  of  reply  without  which  no 
administration  of  justice  can  take  place,  or  ever  undertook  to  lake  place. 
That  is  what  il  is  for.  The  next,  ArlidelV,  provides  that  "Within  three 
months  after  the  delivery  on  both  sides  of  the  prinled  Case,  either  party 
may,  in  like  niamer,  deliver  in  duplicate  lo  each  of  thi!  said  .\rI)itralors, 
and  lo  the  .\gent  of  the  other  parly,  a  Counter  Case,  and  additional  docu- 
ments, correspondence,  and  evidence,  /'/*  rcjilif  to  the  Case,  documents, 
correspondence,  and  evidence  so  ])rescnled  bv  the  other  parly  ".  There 
is  tiie  opportunity  on  each  side  for  a  complet(!  reply  lo  Ihe  evidence  coi\- 
lained  in  the  printed  Case  thai  has  bi'cn  previously  deii\cred.  Then  il  is 
provided  in  the  next  clause,  —  I  need  not  I'ead  it  /'//  crlcnsa  —  that  if 
cither  party  finds  that  time  loo  shorl  lo  coiuplete  his  reply,  he  may  give 
notice  within  a  certain  lime,  and  an  additional  period  of  sixty  days  beyond 
the  three  months  is  allowed  him.  So  sedulous  is  the  Treah  in  respect  to 
giving  this  complete  opportunity  of  rejdy  thai,  in  addition  to  the  three 
months  allowed  primarily,  it  is  at  the  option  of  either  party  lo  require 
two  months  longer. 

Then  follows  the  provision  that  was  under  discussion  this  morning, 
by  which  il  was  carefully  provided  llial,  if  any  documents  were  alluded 
lo  or  specilied  on  either  side  in  sn|)port  of  tlieii-case,  on  demand  of  the 
oIIkm"  side  they  should  be  forthcoming  ;  and  that  il'any  document  was  put 
lu  evidence,  the  oilier  side  might  demand  a  sight  of  the  original  or  a  certi- 


lied  copy  if  ho  questioned  ils  aiitiicnlicil\).  And  I  am  reminded  that  in 
pursuance  of  this  provision,  Her  Majesty's  Ciovernment  did  ask  for  liie 
exiension  of  sixly  days  whicli  lliis  provides  for  for  llie  complelion  of 
their  (lounler  Case,  which  was,  of  course,  accorded.  It  was  a  matter 
of  right.  Then  .Vrlich;  V  :  "  It  shall  be  the  duly  of  the  .\gent  of  each 
party,  wilhin  one  month  after  the  expiration  of  the  time  limited  for  deli- 
very of  tiie  C(uniler  Case  on  botli  sides,  to  deliver  in  duplicate?  to  each  of 
the  said  Arhilralors  and  to  the  .Agent  of  the  other  parly  a  printed  argu- 
ment shewing  the  points  and  referring  lo  the  evidence  upon  which  his 
(lovcrnment  relies,  and  either  parly  may  also  support  Ihe  same  heforc  the 
.Vrhitrators  hy  oral  argument  of  (louiisel;  and  the  .Vrbilrators  may,  if  they 
desire  furlher  elucidation  wilh  regard  to  any  point,  re(piire  a  written  or 
j)rinted  statement  or  argument,  or  oral  argument  by  Counsel,  upon  it.  " 
Those  are  the  successive  sl(!ps  by  which  the  case  i"  to  be  brought  before 
the  Tribunal,  lirst  by  theC.ase;  second,  by  the  Counter  Case  or  reply;  third, 
by  the  Written  Argument;  fourth,  if  it  is  desired  by  (he  parlies  or  the  Tri- 
bunal, by  the  oral  argiimenl. 

.Now  lei  nie  remark  again,  us  I  had  occasion  lo  remark  this  morning, 
there  is  no  line  in  Ihis  Treaty  which  professes  to  conler  upon  the  Tribu- 
nal any  authority  over  this  system  of  procedure  except  to  enforce  it  as  it 
reads.  It  is  not  allowed  to  the  Tribunal  lo  say  that,  though  the  Case  is  re- 
quired lo  bellied  within  fourmonlhs,  it  may  be  (iled  within  six.  It  is  not 
allowed  to  the  Tribunal  lo  say  that  the  Counter  Case,  if  not  liled  wilhin 
live  months,  maybe  Illcd  in  seven  or  that  the  written  argument  provided  for 
may  he  furnished  two  or  three  months  after  the  Case.  .\11  that  discretion, 
as  evcrybodv  knows,  does  .ittend  the  jurisdiction  of  any  established  judi- 
cial tribunal  having  g(Mieral  judicial  powers.  lUil  in  this  case,  these  two 
countries  having  constituted  a  special  Ti'ibunal  for  Ihe  decision  of  this 
special  case  alone,  have  llioughl  proper  lo  do,  as  of  course  it  was  proper 
for  tliem  to  do,  not  merely  to  constitute  Ihe  Tribunal,  but  lo  deliiie  and 
limit  and  prescribe  with  the  ulinost  particularity  all  the  steps  of  its  pro- 
cedure. 

Recurring  lo  Ai'lide  \'II,  it  has  been  said  on  the  pari  of  Her  JIajesly's 
(iovernmenl,  because,  as  we  shall  see,  this  subject  has  been  Ihe  occasioii 
of  diplomatic  correspondence;  it  has  been  assumed  that  the  question 
of  regulations  submitled  lo  liie  Tribunal  was  not  lo  be  laken  u|)  or 
entered  upon  until  Ihe  hearing  upon  the  previous  ([ueslions  in  Ihe  Case 
had  been  completed  and  the  decision  of  the  Arhilralors  announced.  That 
is  lo  say,  that  this  Treaty  provides  for  two  separate  ;  rbilrations  by 
the  same  Tribunal  —  first,  that  Ihe  Case  is  to  be  completed,  argued  and 
submitted  upon  Ihe  live  previous  questions;  that  a  decision  is  lo  be 
reached  and  an  award  is  lo  be  made;  and  Ihen  if  that  award  should  be 
one  way,  that  a  n(!w  hearing  upon  new  evidence,  upon  new  argument, 
was  lo  lake  place  on  quoslion  N"  0.  Well,  passing  for  this  moment 
that  (]ueslion  of  whether  there  should  be  a  separate  hearing,  which  wc 
altogether  deny  as  a  matter  of  construction  of  the  Treaty  —  passing 
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lliiil  (|ii(;slioii  for  llic  riiiniK'iit,  Iu'cuiisl'  I  iiiii  now  ('oiisidcriiip;  llio  ndmissi- 
liilily  of  lint  cvidciico,  not  lliu  lime  when  it  sliiill  he  ar},'iiod,  a  siihor- 
diiiiile  (nics(i(in,a  I'lir  loss  iniporliinl  (lueslioii,  ii  (|iioslioii  which  iiii(hiui»l- 
cdiy  has  ils  iif;hl  side  and  ils  wronn  side,  hid  not  a  iiiic>li(iii  Ihid  is 
likely  1(1  ho  decisive  of  iiiiylhing  cm  Hie  merits  ol'  this  case  however  i(  is 
delermined  —  the  ([ueslion  is  upon  what  evidence!  arc  yon  lo  enter  npon 
the  siihjecl  (d'  the  llej^nlalions,  if  yon  ever  do  enter  upon  ii  —  moI  at 
wiiat  time,  not  upon  what  or'al  ai'f;unient  —  not  whether  two  or  three 
months  hence  —  upon  what  evid(Mwe  ai'e  you  to  enter  npon  a  question 
which  is  exclusively  a  (|uestion  ol' evidence  oi' proof? 

Other  (|ueslions  in  this  case  involve  iniporlautconsideralionsoriaw.and 
some  of  them  possihly  are  purely  qu(!stions  ol'  law.  The  (juestiou  ornej;u- 
lations,  il'  this  Trihuual  should  ever  reach  the  determination  ol'that  ques- 
tian,  is  ahscdulely  and  purely  a  (jnestion  ol'  evidence,  anil  suhmilled  to 
a  Trihunal  who  are  not  chosen  for  thiMr  laniiliarily  with  the  facts  n|)on 
which  that  question  depends,  who  from  the  very  nature  of  Iheir  hi^h 
posiliun  and  eniploymeut  nuist  he  ahsolidely  ij;norant  on  Ihe  whole 
suhject  till  they  ore  enlijihteniul  hy  evidence.  W'hal  nuuiiher  of  this 
Trihunal,  wlial  jionllenian  who  ever'  could  hav(!  heen  tliouj;hl  of  as  a 
proper  mcmher  of  Ihis  Trihunal  coidd  he  expeded  to  understand  this 
husiness  of  seal  life  and  seal  killinj-  and  seal  hreeding,  and  all  the  inci- 
dents that  have  enciinihered  this  case  lo  siu-h  an  exl(!ut  that  one  can 
never  he  sure  that  he  has  inastertnl  it?  Of  all  questions  in  the  world, 
this  is  one  purely  and  altoyelher  of  evidence,  and  addressed  to  men 
who  must  he  ahsolulely  ignorant  on  the  suhji^cl  till  Ihey  are  informed  hy 
the  evidence. 

1  shall  come  again  to  the  question  of  when  this  part  of  Ihccase  shoidd 
he  heard.  I  pass  it  now  purpijsely.  ''  The  Arhiti'alors  shall  then  deler- 
mine  what  <'oncurr(!iit  llegulalions  outside  the  jiu'isdictional  liudls  of  the 
respective  (iovernments  ari;  necessary,  and  over  what  ssalers  such  Itegii- 
lations  should  extend;  and  lo  aid  them  in  that  determinalion  the  report 
of  a  .joint  Commission  to  he  appointed  h\  Ihe  respective  (jovernments 
shall  he  laid  hefori;  them,  willi  such  olher  evidence  as  either  (lOverumont 
may  suhudt.  "  W'hal  other  evidence?  How  laki'u?  When?  Mow  re- 
plied to?  How  brought  hel'ore  the  Trihunal?  The  Treaty  is  ahsolulely 
silent,  unless  it  is  Ihe  evidence  which  in  the  Articles  I  have  already  read 
is  provided  to  he  set  forth  in  the  ('.as('  and  the  Counter  Case,  and  to  he 
dealt  with  in  the  Argument.  The  Trihunal  I  repeat  is  invested  with 
no  other  ])ower  lo  take  testimony,  to  oi'der  the  taking  of  testimony,  to 
lix  a  limit  of  time  within  winch  it  should  he  laken.or  the  manner  in  which 
it  should  he  made  know  n  to  the  other  side,  or  the  time  and  means  of  reply. 
There  is  ahsolulely  no  suggestion  of  such  a  provision,  nor  the  confer- 
ring of  any  general  jurisdiction  that  would  include  il.  Still  it  speaks 
of  "  such  other  evidence;  ".  Why  it  is  Ihe  irrcsistihle  conclusion  from 
the  reading  of  the  Treaty,  treating  it  upon  those  connnou  rules  of  cons- 
truction that  regard  in  the  lirsl  place  the  object  in  view,  and  secondly, 
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comlly, 


llio  ('(inlexl  of  llif  whole  inslrumonl  iind  iml  (It-liiclicd  words  which  slaii- 
diii^  by  Ihnmselvcs  inii\  he  ronsislonl  or  iiiroiisish'iil  wilh  oiio  coiislruc- 
tioii  or  Mil'  olhoi',  Ihid  (licsc  words  rididc  (o  such  ulhci'  rvi(hMicc  us  has 
idrcadx  liccii  lidvcii  in  Ihc  itianiicr  wliich  liirTrcidx  jirovidcs.  Il'llic  woi'ds 
arc  iiol  (h'cisivir  in  Ihcir  nicaninj;,  —  il'  Ihcy  arc  nol  conclusive,  if  Ihcy 
arc  o|icn  lo  iuli!r|irchiliou.  why  wi;  ^tt  lo  the  contcvl  of  tho  Trcaly,  and 
we  ri'f;ard  Ihc  ohjcci  i\{  Ihc  parlies  and  the  silnalion  of  liie  parlies  as 
Ihrowin^  Ihe  hesl.  li^hl  upon  Ihc  meaning  of  [\n'.  terms. 

Therelore,  passing;  ail o};olh(.'r  this  (|ucsiioi\  ofwiieii  llic  Tril)unal  is  lo 
hear  ai'^innenl  upon  liiis  tpicslion  —  wlial  evidence  ai'e  lh(!\  lo  considtsr 
when  lliey  do  niiilerlalve  lo  delei'iuine  il,  wlielhcr  now  or  hei'eal'ler.  I  re- 
peat, that  is  unuh;  ch>arer  liian  h^iil  when  \ou  find  that  Ihe  evidence  caii- 
nol  conic  before  llieni  in  an\  way  thai  Iho  Treaty  provides,  or  in  any  way 
llial  liie  Treaty  authorises  tlieni  lo  provide,  except  in  \\\i'.  ('.as(!  ami  llie 
Counter  I'.aso.  Tlial  is  cai'clidi^,  scMlnhnisly  pi'ovided,  lo  secure  to  iiolii 
parties  tlio  ri};lil  of  |)nltin};  in  all  their  evidence  and  the  ri^hl  of  I'cplyin}; 
to  all  llie  evidence;  that  is  introduced  mi  llit<  other  side  which  otherwise 
il  could  nol  have.  II  is  said  howt'vcr  thai  under  Ihe  jx^cidiar  wording  of 
Ihis.Vrlicie  l.\  there  isfurlher  <'ncouraf;enienl  lola;  found  for  the  siifif^eslion 
liuit  ni'w  cvidenci-'  may  he  snhmitted,  al  least  so  far  as  Ihe  i'e|ioi'ls  of  Ihe 
(lommissioniM's  ace  concerned.  These  reports,  savs  llie  Treaty,  shidl 
nol  he  suhmilled  lo  Ihe  Arhitrators  or  uidil  it  is  proved  thai  Ihe 
contingency  of  their  licin^  used  l)\  Ihc  .Vrhilralor^  cannot  arise.  II  is 
said  that  that  couliu);enc\  refers  to  llie  couliiinfiicv  of  Ihe  decision.  That 
is  Ihe  conlinj;enc\  wIicIIkm'  Ihe  Arbitrators  shall  decide  in  favor  of  or 
ajiaiiist.  ihe  claims  of  rii;lil  which  Ihe  I'niled  Slah^s  (iovcjrnnienl 
have  set  up.  W C  re};ard  Ihal  as  alliij;('lhcr  erroneous.  Il  is  the 
coulin};-ency  of  llu'  Arbilratioii  ilself —  the  conlin^ency  of  there  beinn 
any  .Arhilralion,  nol  lh(>  coidinj;ency  (d'Ihe  decision  on  Ihe  prt^vions  (jues- 
lion  thai  the  Arbitration  shall  reach  if  il  lakes  place.  Itefore,  however, 
I  proceed  wilh  what  I  had  bej;uu  to  say  on  the  siibjecl  of  the  term  "  cou- 
linfi(Micy"  ,,  in  Ihe  I.MIi  .\rli<'ie  I  should  have  drawn  Ihe  atlenliou  of  the 
Tiibunal  lo  Ihe  hislorv  of  liu!  lauiiuap'  of  Arliclc  \  II,  which  1  have  been 
previously  consideriui;. 

Willi  youi'  permissimi  I  will  recur  lo  that  subject  for  a  mouienl,  loiif^ 
enouf^h  to  poiul  out  how  Ibis  iiiuf^uage  came  lo  be  employed.  This  Treaty, 
as  I  need  not  say  lo  any  judicial  eye  Ihal  has  perused  il,  is  a  piece  of 
palchwork.  II  has  been  nsu'lied  iii  liic  process  of  a  loni;  nej^otialiiMi, 
lii'rr -A  litlle,  and  ihvrv  a  little  —  nuiv  a  pi'uvision  t/icn  a  provisior.,  and 
most  unforlunalely  il  was  not  siibmill(!d,  after  all  these  pieces  of  patch- 
work were  brought  together,  to  the  revision  of  such  a  lejial  mind  as 
would  have  tried  lo  make  its  lanftiiaj;c  consistent  wilh  ils  spirit.  It  is  idle 
lo  deny  that  this  documenl  is  full  of  expressions  each  of  which  laken  by 
ilself  would  be  found  to  be  altogether  inconsistent  wilh  something  else. 

We  arc  reciuired  for  instance  land  this  meulion  only  by  way  of  illustra- 
lion  —  it  is  foreign  lo  this  |)oinli  to  furnish  a  W'rillen  .\rgumenl  alter  the 
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r.omilcr  C.ii'ii's  urn  siibiiiitliMl;  bill  Hk;  Trciily  rfiquiros  that  in  20  ilsiys  llio 
Arhilralors  slmll  assoiiihlt;  mid  "  iiiiini'iliiilcly  "  cnlcr  on  llu!  ilcrision  of 
llio  Cast'.  The  NN'i'iUen  Arf,'iiiiiciil  llicii  coiiios  in  Ion  (lays  altor  tlic  Tribunal 
havo  (InridiMJ  Iho  case.  Thai  in  only  an  ilhislralion. 

Mr  Justice  Harlan.  —  ll  is  no!  "  (icci(h(",  Inil,  "  procciMl  lo  exa- 
niini'  ". 

Lord  Hannen.  —  And  ••  consider  il.  "  .NO  orn;  couhi  have  been  so 
sanfcuini'  as  lo  inia^'ino  it  conhl  bo  docided  imiiiedialely, 

Mr  Phelps.  —  ll  is  lo  ix;  iwesnincd  Ihal  a  Tiibnnal  of  sucii  dislin- 
guishr'd  nu'udK'rs  as  (his  wonhl  nol  have  considered  this  cas(!  lor  ten 
days  alter  il  was  iinailv  snbmilled,  willioul  I'orming  sonic  opinion  upon  it. 

Senator  Morgan.  —  We  niifilil  liave  spenl  thai  much  lime  on  the 
qneslion  of  wlial  our  powers  are,  nii;;lil  we  nol? 

Mr  Phelpo.  —  Well,  Sir,  llial  is  nol  lor  mi?  lo  say,  but  some  lime 
mayceriaiaix  lit- nsel'i.lly  sponl  onllialpoiul.  W'lial  I  was  about  lo  remark 
in  rofjaid  lo  \rlii'l(?  Nil  is  this  —  llial  il  was  ori^^inally  proposed  by  tiio 
riilii'd  Stales  in  veiy  dillereul  language.  In  llu'  lii'sl  volume  of  Ihc 
.\|ipen(li.\  lo  llu!  llniled  Stales  (lasc;,  at  paj,'e  28(i,  the  };entleineii  of  Iho 
Tribunal  will  liiid  the  lirsl  draft  of  Ihe  Article,  which  is  very  dillerent  from 
Ihc  lan^na^e  thai  now  appears  in  Ihe  'Irealy.  I  need  nul  slop  to  I'cad 
il.  II  is  I'lioiiiili  to  remark,  as  il  is  in  print  before  you,  that  il  is  a  lolally 
dill'ei'ent  Arlide  I'roui  Ihe  one  tiiat  is  now  in  Ihe  Ti'oaly.  ll  was  objected 
lo  b\  ^'real  llrilain,  and  upon  wliat^round?  Solely  u|)oii  Ihe  (ground  Ihal  Her 
-Majesly's  (jovtu'nmenl  was  sedidously  anxious  —  lo  separate  the  qir  m\ 
of  ilejiulatious  from  lliat  of  ltij;hts.     This  willappear  b\  relerenci  ? 

leltei'  of  Lord  Salisbui'x  to  Sii'  .lidian  I'anncelble  of  I'ldji'iiary  21,  i<..  ,  iii 
the  same  volume,  jiage  2'.)'i. 

The  position  taken  l)y  ll(>r  .Majesty's  (iovernnient  was  Ibis,  ilegula- 
lions  are  not  a  ri};hl  on  Ihe  part  of  the  liniled  Stales,  so  that  the  liuiled 
Stales  (iovei'nmeul  can  prescribe  lliem  for  itself.  They  recpiire  the  con- 
ciH'reni  (•  i\\'  (ireat  Itritain.  .And  althou;ih  Ihe  Tri!)unal  will  have  IIk; 
power  lo  ordain  that  such  couciiirence  shall  lake  place,  the  lieariiij;  on 
thai  part  can  not  properly  bo  liad  if  Ihal  and  the  question  of  independent 
rif^hl  .ire  lo  be  miivj^led  and  considered  lo^elher.  It  was  in  reply  lo  thai 
sugf^esliow,  as  will  be  seen,  that  the  letter  of  .Mr  Wharton  lo  Sir  .lulian 
I'auiicefote  of  2.")tb  of  ,lune  IH'.tl,  was  written,  found  in  the  same  V(dunie 
at  iKi^e  ;n().  lie  (pioles  Lord  Salisbury's  objt.'clion  lo  the  leller  lo  which 
I  have  previously  referred  in  these  words  :  "  In  Ihe  nolo  of  Lord  Salis- 
bury of  Ihe  2lsl  of  l-'ebrnary  lasl,  "  —  ho  stales  his  nbjeclion  lo  Iho 
sixth  pro]iosition,  as  presented  in  the  teller  of  Mr  lllaine  of  Heceinber 
17lii,   IW)II,  ill  liie  followiii!;' words. 

"Thesixlh  qneslion.  which  deals  with  the  issues  thai  will  arise  in  case 
the  controversy  slioiild  be  decided  in  favour  of  j;real  Itritain,  would,  per- 
haps, more  lilly  form  the  substance  of  a  separate  reference  ".  That  Idler 
I  may  observe  was  llie  lirsl  and  the  lasl  allusion  in  all  lliis  protrac- 
ted correspondence  lo  Ihe  idea  of  making  Ihe  question  of  regulations  a 


ill 


x'IMiiili'  ifriTi'iicc.  •■  III'  iiniccils  Id  >n\, ;  lii'i'  Miiji'^lx-  liiivcniiiii'iil 
\u\\i'  IK)  ohjcclioii  Id  rclcrrinj,'  llio  f,'oiU!ral  (|iii'sli(»ii  "  —  ••  i,r  ji  ,|,,m' 
(iini-  Id  iirhilriilioii,  of  (o  jiscnliiiri  by  liiiil  iiii'iiiis  \\i>\\  fiir  llic  i'Mjic- 
liiiiMil  dl'  such  II  priivisidii  is  immi-smii'v  t'or  llic  |H('S('i'\;iliiin  id'  Ihi' 
sciil  ^|MTii's:  lilll  Sllcli  ri'liTi'llri'  dunlll  lldl  Id  rdllliiill  Words  ii|i|M';iliii;; 
Id  Mllt'iiiiili'  s|M>riiil  Hill!  iiliiidriiitil  i'i;.'lils  in  llir  iiiiilli'i'  Id  llic  I  nili'ii 
Shili's  ".  Ami  llic  |in!\ioiis  (liiill  lliiil  I  Iimnc  rcrcircd  \oii  lo  on  |i;i-c 
2K(;  wiis  open  lo  Ihtil  dlijcilidii.  h  wii^  ^i,  dniwn  lliiil  il  {||i|m';iiviI 
III  ndcr  Id  Ihc  Trilniiml  Ilic  power  lo  prcsirilic  rcfiiiliilions  wliiili 
seemed  Id  siippdsi!  rifihls  nl'  jiirisdielioii  on  llie  purl  ol'  llie  I  nileil 
Sillies.  So  lliiil  il'  rc^iiliilions  had  hceii  so  prcscrihcd  hv  Hie  Arliiliii 
linn  il  iiiiglil  iiol  have  been  clear  wlielher  lliey  prdceedcd  on  the  );rdiind 
lliat  llicy  were  regiilaliiins  which  llie  Iniled  Slales  had  ii  rifilil  IheiiiseKcs 
Id  prescribe  and  enldrcc  in  llii!  ev(Mii>e  ol'  an  exislinj;  jnrisdiclidii,  or 
wlielher  in  Hie  absenci!  of  aii\  such  jurisiliclidii  llie\  were  such  ri;;lils  ii> 
llie  Tribunal  Ihoii^'hl,  b\  llie  eoncnrrenco  of  Hie  .Nalioiis,  oiijihl  lo  be 
adopled. 

Senator  Morgan.  —  hd  yon  mean  jnrisdiclidii  wilhin  llidirinj;  Sea .' 
Mr  Phelps.  —  I  do  iidI  remember  al  Ibis  iiidineiil  Hie  applicalion  dt'  Hie 
laiij;iiaf;(!  Id  llial  >iij;ji;eslidii,  wlielher  il  was  lo  ilehrin^  Sea  alone  or  lo 
Hie  \orlli  I'acilic.  bill  we  shall  claim,  when  we  eoiiie  In  Hie  discnssidii 
(d'llial  pari  of  Hie  case.  Ilial  Ibis  Arbilralidii  rerer-  in  all  Hie  walers  which 
Hie  seals  l're(pienliiin  ntdiriiij;  Sea  babilnally  rexirled  lo.  Ibil  I  dii  ind 
^11  inid  llial  al  Ibis  lime. 

Senator  Morgan.  — Thai  was  inlrodnced  iiilo  Hie  iief;olialidii  laler. 
Mr  Phelps.—  Ve>.  .Ndw  MrWharlmi  on  Hie  pari  of  Hie  Iniled  Stales 
proceeds  as  I'dlldws  :  —   ••  I  am  imw  direded  b\  Hie  l're«ideiil  In  siibmil 
Hie  I'dlldwiii';.  which  he  Ihiiik-.  a\oids  Ihc  objeclimi  lilted  b\    Lord  Salis- 
bury   ".      Then  be  snbniils  Ihi'  drall  which  i- now   round  in  Hie  Tival\ . 

Senator  Morgan.  — Would  von  allow  me  lo  ask,  il' il  does  iml  iiiler- 
I'lipl  yoM.  whal  was  Hie  dale  ol'lhe  >iihiiiissioii  ollbal  dral'l  ' 

Mr  Phelps.  —  Thai  Idler  is  diiled  Ihe  ^."ilh  .Innc,  IS'.II .  I'lie  lellcr  of 
Lia'd  Salisbiirv  slaliii^  his  objeclion  is  daled  I'cbriiary  2lsl:  and  there 
was  inlermediale  correspondence,  ol' course;  Iml  this  decisive  replv.  which 
met  the  point  of  the  li'ller  ni'  l''ebriiar\  :2lsl  did  not  come  till  .liiiie  li.'itb, 
and  then  il  was  salislaclors  lo  Her  Majeslv's  (idxernmcnl,  and  IbcAilicle 
was  pill  inbi  Ihe  Treaty  in  Ihe  laiif:iiai;(  Mr  \\  liartmi  propused. 
Senator  Morgan.  —  Aller  I'onr  moiilhs' consideralion. 
Mr  Phelps  —  I'erhaps  il  was  rather  more,  hut.  at  all  events,  loiir 
inonlbs'  cdiisideration. 

This  review  of  Hie  laiifiuajie  ol  that  .Viiiele  will  slidw  that  'nere  is  no 
parlicniar  sij^nilicance  to  be  allached  Id  lliese  words  "  rurlber  evidence"; 
Ihnl  Ihcy  are,  so  far  as  that  seclion  is  concerned,  whal  almosi  ini^bl  be 
ealled  accidenlal  words  referring;  lo  a  snhjecl  which  il  was  nol  the  pari  ol' 
llial  seclion  lo  refiulalc,  biil  which  rel'erred  lo  anolhor  seclion  in  lln; 
Trealy,     Tliercl'ore,  wc  nnisl  go  lo  the  oilier  seclion  in  Hie  Trealy  lo 


Mild  \vli;il  III!' \Mirils  ••  I'lirlhcr  cvidoiUH?  "'  nKMti.imd  llicii  we  iii-c  ln'oii^hl 
lo  llic  ((iniliisidii,  \sliicli  I  cxiircsscd  liclorc.  Ilwii  il  can  havi'  mniii'aniii}; 
(•\c(>|)l  llic  iiioaiiiiii;  il  iii'ccssaiiK  im|)lios —  llii-  fvidcncc  wliicli  llic  Tivaly 
i)llii'i'\\is(>  jirovidi'd  I'lir. 

Senator  Morgan.  — Wln-rc  arc  IIkisc  words"  I'lirllu'r"? 

Mr  Phelps.  —  In  Ihe  Till  .Vrli.lc 

Lord  Hannen.  —  No,  il  is  "  Oilier  t'vid(Mi('o  ". 

Senator  Morgan.  —  Vos.  I  did  iiol  I'oIIosn  —  I  mean  I  s-'d  no!  sco 
"  i'lirllii'r  cvidiMiic". 

Mr  Phelps.  -  ^l•s,  il  should  he  "  dlhcr  ".  Il  leaves  this  sinjiiilar 
aileiiialive.  ll'llie  "  olher  (>videiiee  "  means  Iheevidonie  pi-ovided  lor  hy 
IheTrealv.  and  eiidiodied  in  llie  Case  and  Coiiiileirase.  Mkmi  il  is  all  inlel- 
lit;ihle  and  plain;  hul  if  il  does  mil  mean  llial  il  pi'ovides  for  e\idence 
Iteinu  suhniilled.  or  rallier  il  conli'niplalo.  lor  I  sliouhl  noi  sa\  Ilia!  il 
provides  I'or,  Ihe  snhniission  lo  Ihe  Arhilralion  of  evidence,  Ihe  lalvin^ol' 
whieli,  Ihe  presenlalion  lo  Ihe  other  >ide  of  which  —  the  ari;uiiienl  npoii 
which  is  not  provided  for  at  all:  and  willionl  invi'slin^:  the  Trilinnal. 
I  re|peal.  with  anv  power  ol'  nieelioi;  that  enM'r;;eney  a^  a  C.onrt  ot'Ciiancery 
niii;hl,  who  <'onld  --av  Ihal  sn(di  a  lime  shoni<l  lie  allowed  to  Ihe  C.oni- 
plainant  lo  take  iiis  leslimouy  and  such  a  lime  to  the  Oerendanl  lo  answer 
il,  and  llien  >ncii  a  time  lo  the  ('.(miplainaiil  to  reply,  and  th.il  the-e 
limes  iniL^lil  lie  enlaij^cd  upon  appli<'alion  to  tlie  Court,  up>>ii  projicr 
yroniids.  —  There  is  no  such  power  as  that:  and  we  are  liiiis  hroniihl 
lo  an  alteriiative  which  is  impossihle  here,  hei'ause  fhi'i'e  is  a  justice  ol' 
procedure  as  well  as  a  iu»liie  of  judj;iiieiil .  and  Ihere  c;iii  lie  no  justice 
of  judiiMieiil  iiiile-- il  i?-  I'ounded  upon  jiislice  of  procedure.  Tiiere  cnu 
lie  no  Mich  tiiiiii;  a^  a  ju>l  jiidiiemeul  which  is  hiniuled  upon  evidence 
with    which    the    other   parly   has  never  lieeii  courronled. 

Now,  Sir.  I  recur  lo  what  I  had  lief;uii  lo  sav  mi  Ihi'  suliject  ol' jjie 
vviud  "  contiiijii'iicv  in  the  '.till  arlicje,  liecau^ewe  have  lieen  apprised 
in  previo)i>  I'orrespoiidence  <d' Ihe  ;:ronud  upon  wliiih  the  propo-al  to  rut 
in  the  evidenci'  now  in  ipie>tioii  is  intended  to  lie  siip|iiii  {imI.  The  reporls 
of  the  coiiimi^sioiiers  il  is  said  shall  mil  lie  m.ule  piilili<'  till  sniiiuilled  to 
the  \rliitralors,  oi*  until  il  shall  appeal'  Ihal  Ihe  coiiliuj;em  v  of  their 
heiiii;  ii-ed  liv  the  \rliilr;itors  cannot  ari-.(>.  i\ow .  iii  the  lir-l  place, 
that  i^  a  mere  relcrence  to  the  piililicalioii  ol'  the  reporls,  hut  slid  il  is 
nseliil  to  see  wiial  llie  lerni  "  coiitiiiiieuev  "  moans  then!,  Ihal  is  lo 
siiv.vvhal  il  refers  to.  hoes  il  refer,  as  iiiv  Icirned  friend  will  conleml, 
to  liie  ciiiiliui;eucv  of  the  Triliuiial  decidiui:  aj;ain-l  Ihe  I  oiled  Slates 
oil  Ihe  live  ipii'-lioii>  that  ai'i'  lil'^t  propoiiiidid.  or  does  il  refer  lo  Ihe 
eoiiliiij;enc\  of  there  lieiiij;  aiiv  arliilratioii  al  .dl  '  There  a;,;ain  we  are 
eiili;:hlelied  liv  Icleriilli;  lo  the  coirc>poiidelice.  When  we  hiok  into 
till'  lii~|(irv  of  that  Article,  wliirli  was  likewise  the  ••  I  hild  nl  travail 
when  we  ^ee  how  that  article  laiiii'  to  pa->  in  llie  fonu  which  il  has 
a— .nmed,  we  see  what  Ihal  coiiliii;;eiicv  means.  The  oriijual  llicorv  ,iiid 
desire  of  liolli   these  (ioveriiiuenl*,   I   repeal,   wa>  lliat  this  Commission 


—  .HI    — 

should  solllo  tlio  (iispiil(«;  llmi  if  |||,n  smmiI  Io  Hi.-  islmuls  —  i(  ('\|.crls 
soleclcd  lor  lln'  |im'|i()si-  cxiniiiiicd  llic  sulijcci  ('\li;uislivi'!\ .  nioiv 
•■\li;iiisliv(>K  lliiiii  \()ii  I'liri  cvaiiiiiic  i(  (in  cvidciicc  —  possihlv  Ili(>\  \\,,\\\d 
1)1'  siiiv  1(1  iij;i'('(",  iiiiisiiiiii'li  ii-i  lli('\  scl  mil  willf  II  c.    iiiKiii  (d)j('(l. 

Thill  viiis  llic  vicNN  (iriluHidNd'Miiiciils;  liiil  whci  ,'v  Ili<>  ('.(imiiiissioiicrs 
a.'ied  ii|>iH)  il  or  nol  i-;  ii  \vv\  diirciviil  (|iii'slioii,  ,»hiili  will  ciitiii^c  your 
al(t;:ilioii  proltahly  iil  a  l.ilcr  sla-c  oillii-  hrariiii;.  Thai  Ihc  (ioNcriimciils 
slarl(>d  wilh  llic  idea  on  hoth  si,|,.s  Ihal  lliis  vaiiiahic  aniiiial  slionid  he 
preserved,  in  this  iN  las!  resorl  .111  earlh,  ironi  evierminalioii  was  llie 
conunoii  olijeri.jiiid  Ihal  llicy  liuvc  made  plain  in  various  wa\s.  \\li\  il 
was  IliJtl  lhe\  did  iiol  siiceiM-d  will  he  llie  sulijeel  of  a  -ond  deal  of  dis- 
cussion iiel'oro  we  muse  lo  Iroulde  u.u  willi  llie  eon^ideralion  nf  lliis 
'■•i^i'-  Il  i'^  innnaferial  now.  These  Iwo  proxisioiis  Ihal  ;ire  now  emlio- 
dieil  in  Hie  same  Trealv  were  ori.t;iiiall\  separaled.  (ireal  llrilain  lor  a 
loiii;'  lime,  d  eaiiiiol  delain  \on  lo  w.ide  lhrnni;ii  all  lliis  corresiiondmice; 
hid  il'  voii  should  care  eiioii'ih  ahoni  Ihis  point  lo  run  lhroii;.;h  il,  vou 
will  pere,-i\e  lli.il  il  snppiuls  wiial  I  sav.  and  I  Ihiiik  Ihal  m\  learned 
iriends  on  llie  olher  side  will  md  (pieslioii  il  (Ireal  I'liiain  lor  a  lon^ 
lime  was  presr^iiit;  Ihe  idea  (d  liiis  joini  Coinmissioii.  If  was  nol  received 
\>\  Ihe  I  idled  Slale-i  wi!h  i'avoiir  in  Ihe  lirsl  place,  and  ^lili  il  was  pres- 
sed will)  dilif^eiice  and  wilh  a!>i!il\  hs  (he  i!ri!i>li  t  M.sernmenl ,  and  linallv 
Ihe  I'niled  Slale>  ijave  «.i\.  a!id  Iwo  \^rei  nienis  were  made,  one  for  Ihe 
joint  Coiiunission  which  i,-  now  enihodied  |iriiicipall\  in  Article  IX  of  the 
Treah,  and  amilher  foi'  Ih^'  arhilialioit.  if  llii'  ( ',(iiiiniissi(Miers  a-reed, 
Iheic  wonhl  he  no  occasion  f.ir  am  Ai  hilralioii. 

Lord  Hannen.  ~-  Where  i-<  thai  enihodied  in  Ihe  Trealv  •.'  Is  il 
anywhere  eiidiodicil  m  the  Trealv,  Ihal  if  the  t.oniniissioniMs  a};reed  Hie 
Arhilrali.iii  would  not  tin  on? 

Mr  Phelps.  -  No,  xoiir  l-ordship,  il  is  not.  I  am  nd'crrini;  lo  Ihe 
diplomatic  corre-.|iondeiice,  wlin  h,  upon  Ihe  I'cfercnce  that  I  shall  ;;i\e, 
will  show  very  plainly  thai  llie  (Iom  rninenl  hoped  lo  -a\  the  least)  i\r 
cvpccl.'d,  Ihal  till'  <'.ommi>;-ioiiers  appcnnlcd  wmild  >e|llc  llii>  di^piile. 
If  Ihey  failed  to  srltle  it  then  il  was  lo  he  referred  lo  aiiiilralioii.  If  lliev 
■settled  il,  Ihe  (pie>.i|ions  of  rij;lil.  as  Hie  (ioveriiincnl  Ihei-  rei,ariled  Ihe 
r.ase,  hecame  immaterial.  AM  Hial  Hie  (loxernmenl  id' Ihe  I  iiiled  Stales 
wanted  was  (he  pr^'^e|■^ali(m  of  the  -imI.  TIic>.  did  not  care  lo  have  a 
dcci-ioii  upon  an  al)>tra(  I  ipiestiim  of  imiiialeii.d  rii'h!-.  H  is  the  inlere-l 
id' no  nation.  I  iV'.ipeelfuiK  Miimiit.  I'l  .dialleiij;e  dcci  ions  -inch  a>  that. 
Senator  Morgan.      -  (  will  he  -lad  hi  iindeolaie;  I'roiu  vou,  if  vou 

have  an  opinion   on   Hic  '.uhji'cl,  wli\    He    Trealv   h.;  ! n  so  caivful  lo 

(•reserve  Hie  seciess  of  llii^  \.i;rceii)eiil  helweeii  Ihe  i  Commissioners,  nnlc'-s 
if  was  expected  that  Hieir  Af;i'eeiiiciil  wa^  to  have  .1  iireat  cll'ecl  upon  the 
ticiicral  ipieslimi,  and  lliai'  ihes  were  Id  he  rcmilleil  int'i  a  posilion  of 
indepeiideii''e  ami  IVeedom  fnnii  crili'i-iii  lill  llieir  dcfi.,(,in  liad  heca 
adiipled  iiv  liolli  liovi>riimeiil<. 

Mr  Phelps.  —  WVII.  sir,  if  urn  ask  me  \>>  j;ive  \on  ,1  leasoii  lUit  cd'  tlio 


I'iisi'  iind  ovidtMici'  siihinidod  lo  llic  Arliili'iildr-^  in\  iinswci'  i'^  llial  I  iiiniiut 

do     il.      ir    villi     lisk     Die     lo    ^ivc     wind      I      t'OIICciM*     lo     lie      lllC      l'l'il!>()ll     III) 

iiiiswcr  is  lliiil  il  is  iiol  iu'st  llial  I  slioidd. 

Senator  Morgan.  —  Wi-li.  I  will  cidl  voiiriillcnlion  in  lliid  comn'rlioii 
il  sou  will  allow  iiic  lo.  and  if  I  do  nol  inl<'ri'n|il  yon. 

Mr  Phelps.  —  Nol  in  {\u>  IimsI.  sir. 

Senator  Morgan.  — Vers  well,  I  will  call  xour  allcMilion  lo  .Vrlicic  l.\, 
nndi'i' which  llii>  two  ('.oiniiiissionci's  on  llic  pari  of  oacli  (iovcrnincnl  arc 
lo  make  a  conjoini  iiivolii^alion  ol' llic  Tails  ndalin^  lo  seal  life  in  Itelirint: 
Sea,  and  llic  nicasnrcs  necessarv  lor  ils  jiroper  proleclion  and  preserva- 
liiin.  II  was  provided  in  llie  preccdiim  clause  of  .\iiicle  l\,  llial  the  joiiil 
and  several  repoils  and  recomiiieiuliilions  ol'  these  Coniiiiissioiiers  iiiav  he, 
in  due  form,  siihmillcd  lo  the  .\rhilralors,  lor  llic  purposes  conteniplaled 
iiiArlicle  \ll.  ISolh  sides  niiisl  know  llial  lliis  siihjecl  iieijcssarilv  pi'.ssed 
under  iiiv  allcnlion,  ;is  a  nieniher  of  llie  Senate  of  llie  I  nileil  Slates,  and 
that  I  innsi  have  fornied  opinions  as  to  the  constrnclion  to  he  placinl  uii 
these  and  other  articles  in  the  Treah.  II  is  also  known  llial,  iiiuler  Ihe 
('.onslilulioii  of  Ihe  I  niled  States,  no  'I'reatN  can  have  operative  etVoel 
unless  Iwo-lhirds  of  Ihe  Senate  ciunur  with  respect  to  il  iis  whole.  This 
Irealv  was  proclaiineil  hv  Ihe  I'i-esideiil  as  an  amended  Trealv.  II  could 
oiilv  he  amended  in  the  Senate  and  hv  a  vole  of  that  hoilv.  Tiie  Senate 
has  neilher  Ihe  power,  nor  ain  farililies  for  eonductin}i  lUif^otialions  willi 
aiiv  foreii:ii  (ioveiMimenI,  and  is  eonlrolled,  as  in  the  case  of  a  Slalulo,  hv 
ils  own  views  of  the  meaniiiii  of  a  Irealv  conslrued  hv  ils  four  corners  and 
in  the  li^lit  of  Ihe  alteiidanl  facU  and  ciiiulilii/iis.  The  Senate  mav,  and 
ofleii  does,  dill'er  widelv  from  ll.c  President  a«i  >".  what  the  provisions 
and  lan^na^e  of  a  Irealv  should  he.  In  Ihe  ('.oustitntiun  of  the 
Iniled  Slates.  Treaties  are  made  a  par'  of  Ihe  Supreme  law  of  the  land, 
and  the  diilv  of  Ihe  Senate,  in  its  acli'.n  upon  a  Trealv.  is  rather  lejiislalive 
than  diplomatic.  Therehire.  I  conslrue  the  lanjiuap'  of  this  Irealv,  in 
Ihe  lirsl  instanci;.  hv  ils  foui'  corners.  If  the  lan^iia^i;  is  doiihtful.  or 
amhifruoiis,  and  its  reasoning;  laniiol  he  i;alliered,  elearlv,  from  Ihe 
le\l.  the  purpose  of  Ihe  Trealv  i>  llw  proper  liilile  lo  ils  true  coiis- 
Iruction. 

In  view  of  what  I  have  staled,  I  iicir  leave  lo  call  alleiilioii  lo  one  fea- 
ture of  .\rlielo  l.\  of  this  Trealv .  which  I'eipiires  Ihal  each  (iovcrnmeni  shall 
appoint  two  I'.ouiniissioners  lo  iii\e>li^ale  coniointlv  with  the  I'.oinniis- 
sioiiers  of  the  other  llovernnieiil  all  the  fads  relating  to  seal  life  in  Itehrin^ 
Sea,  and  Ihe  iiieasuix's  necessarv  for  il>  proper  proleclion  and  preser- 
vation. 

No  fails  can  he  |)resenlcd  and  iiiiule  aulhorilative  under  this  clause  of 
.\iiicle  l.\,  except  such  as  have  lieeii  inveslii;ated  conjointlv  hv  llie  Coin- 
missioners  of  holli  fiovernmenls.  Thev  iniisl  act  togelliei  in  Ihe  invcsli- 
j;alioii  of  the  fads:  otherwise,  their  reports  are  of  no  value  as  bcin^  in 
part  e.MM-ulion  of  Ihe  Trealv.  I  merelv  wish  lo  call  allenlion  lo  llii> 
mailer,  and  lo  t!ie  fad  thai  the  I'residenl  proclaimed  this  as  an  amended 


—  5,1  — 

'rroiilN,  is  in  siipporl  of  llio  view  llial  il  is  lo  bn  coiislriied,  us  u  slalulf, 
lirst  ••  by  its  four  corners  ",  as  I  liuve  sliided. 

The  President.  —  They  may  report  "  joinlly  or  severally  ". 

Senator  Morgan.  — Ves,  hiil  what .' The  joint  investigalioii,  the  fads 
aeciiiired  by  joint  investigation,  and  they  may  diU'er  as  to  what  the  fauts 
are  ;  nevertheless  they  must  all  see  the  same  ohjcets  at  the  same  time 
logclher. 

Mr  Phelps.  —  I  am  very  much  dblip'd  lo  yon,  Sir,  for  the  suggestion, 
lire  ansi'  il  points  out  lo  me  tiial  I  had  uol  made  nnself  (dear  in  what  I 
was  atlempting  lo  sa\.  I  do  nol  mean  lo  sa\  llial  the  Trealv  as  it  is 
completed  and  Dial  ma\  answer  likewise  Lord  llannen's  suggestion' 
provided  thai  tin;  aihilralion  should  nol  lake  place  unless  the  C.ommis- 
"iiiiners  failed  to  agree.  I  mean  to  sa\  thai  such  was  llie  intention  in  the 
minus  of  Ihe  Iwd  (iovernmenis  when  thev  uriginallv  and  very  gradualh 
agreed  on  Ihe  two  Convcnliuns  whii'li  are  now  cons(didated  into  one. 
(ireal  Itrilain  was  pressingl'or  Ihe  ('.onnnission.  The  I'nited  staters  desired 
an  arbitration  withoul  an\  Commission.  'I'heir  \icws  were  linalh  harnio- 
iii/ed  b\  a  com|)romis<'.  Hotb  Conventions  were;  executed  on  Ihe  same 
dav  and  in(duded  in  one  Treal\.  ^  on  will  lind  in  liie  correspondence  a 
reason  given  l)\  Ihe  Secrelar\  of  Stale  of  llu;  I  Jiited  Stales  for  nol  ki'eping 
Ihem  separate,  based  on  lhi<  very  power  of  Ihe  I'nited  Slates  Senate  lo 
which  vou  have  alUuled,  referring  to  the  diflicully  of  passing  through 
Ihc  Senate  twd  Treaties  on  Ihe  same  subject  between  he  sanu'  |)arties  al 
Ihe  same  lime. 

Senator  Morgan.  ^(Ml  will  allow  me  to  suggest  thai  there  were  three 
treaties  in  the  sense  \on  mention,  because  the  modus  rirnidi,  which  was 
tigreed  to  on  Ihe  same  day.conlains,  in  .\rti<  le  IN  ,  a  dislimlK  rmv(d  pi'o- 
position,  bul  the\  all  relate  to  the  original  programme. 

Mr  Phelps.  —  I  (piile  agree  Ih.d  the  twdiis  nrcniii  is  a  Ihii'd  C.onveu- 
lion.  The  iixmIiis  rivr/u/l  is  lemporarx,  il  i-  rue.  iii  its  operation, 
There  are  three  C.onvenliou^. 

Senator  Morgan.  —  .\llow  me  lo  call  \our  alliiition  lo  Arlii  lc  |\  in 
llial  cnnneclion,  because  .\rlic|e  l\  is  made  a  |)arl  of  the  ori;;iual  Trcalv 
■  in  (U'dcr  lo  facilitate  such  pi'oper  ituiuirics  as  Her  \lajesl\V  (iovci  umenl 
may  Ihirdv  right  lo  maki'  with  a  \ii'w  In  Ihe  presentation  of  the  Case  and 
argumenls  of  thai  (iovernuieni  before  Ihe  .Arbitrators,  it  is  agreed  that 
-uitable  persons  designated  by  (ireal  Krilain  will  be  permitted  al  any  time 
upon  a|)plication  lo  visil  or'  remain  upmi  Ihe  Seal  Islands  during  the  seal- 
ing >easou  for  Ihal  |)ur|)ose.  "  That  i-;  entirely  new,  it  is  another 
featiu'e  incorporated  in  Ihe  original  Ireah. 

Mr  Phelps.  —  That  is  in  the  i/kkIus  —  Yes.  I  shall  have  occasion, 
or  m\  as-<ociales  will,  when  this  pari  of  the  case  comes  lo  be  considered, 
lo  enlarge  up(m  lhe>e  poinN.  .\nd  all  Ihal  I  am  up(Ui  now  is  the  (pieslion 
what  does  Ihe  term  "  conlingency  "  refer  lo  in  Ihe  (ilh  .U'lich;'.'  I  sa\ 
Ihal  Ihe  previous  coi-respondence  shows  Ihal  il  refers  to  Ihe  contin- 
gency of  any  .\rbitralion  being  necessarv  at  all,  not  to  the  contingency 


—  ;u  — 

ol  wlial  decision  lln'    Arhilralors   slioiilii  make  if  llicy  made  any  al  all. 

I  refer  lo  llie  leller  of  Sir  .liilian  I'aiincefolc  to  Mr  lUaine  of  April  llie 
2',llh,  I8",l().  and  lo  (lie  corri'spondeiice  conlaiiied  in  llie  '4n\  volnuie  of 
the  Apiiendiv  of  Hie  Hrilisli  Case;  .N"  -J-ISDO,  |)|).  l.'i.'i-iTT.  The  eorrcs- 
|)oiulenec  begins  on  |i;ij;e  'i,').";,  I  reper  parliiiilury  lo  p.  177. 

Now,  as  lale  as  llial  dale  Sir  .liilian  I'aimeefole,  in  an  elaliorale  lellcr 
lo  Mr  niaine,  encloses  a  proposed  Trealy.  lie  encloses  llie  enlire  draft  of 
a  Treaty.  N\liieli,  as  lie  llioiij;lit,  emhodied  Uie  viesvs  of  llie  two  (iovern- 
nienls  al  llial  lime,  and  wliieli  he  seems  in  his  letter  eoiilidenlly  to  anti- 
cipate would  he  acce|)te<l  hy  IIk;  I  iiited  Stales  ('■overnmeiil.  II  was  not 
accepted,  hut  not  upon  any  diftictilh  ahoiit  the  point  I  am  now  lalMuj;' 
ahoiit;  and  it  would  lake  me  a  loniilime  lo  }i;o  thron},di  all  this  correspon- 
dence, and,  therefore,  I  shall  not  undertake  to  do  it  :  hiit  whoever  will  take 
the  troiihleto  pi  Ihroiiiih  the  paf;'s  will  see  that  the  drafl  then  sulmiilted 
hv  Sir  .liilian  I'anncefole,  which  is  a  very  ehihoral(!  draft  from  Lord  Salis- 
luiry.fiilK  sustains  tlie\iew  I  haveexpresscd.aiid  did  iiielfecl  jirovide  llial 
the  arbitration  should  depend  upon  the  conliiif;en(y  of  the  C.ominissiiMiers 
failliii};  to  af;'ree  in  recoiiimendinf;;  siieli  a  scheme  of  re^;ilations  as  tht; 
two  CioMM'tmients  should  he  able  lo  coneiir  in  adoplinj;;  and  that  Hie  (d)jec- 
(ion  on  the  part  of  the  I  iiited  Stales  to  the  diafl  lliiis  pre.eii((Hl  was  not 
at  all  npon  this  f(>atiire,  but  upon  other  fjromids  entireh  distinct  from  it. 
This  is  the  liisl  Article  :  "  Tlii>  llifjli  ('.oiitracliii;;'  I'.irties  aj;ree  to  appoint 
a  iiii\ed  Commission  of  Kxperts,  who  shall  eiupiire  fully  iiilo  Hie  subject, 
and  re|iorl  lo  the  llinh  Conlracliiif;  Parties  within  two  years  from  the 
dale  of  lliis  Convenlion  the  result  of  their  investii;alions,  top;etlier  with 
their  opinions  and  rccommendiilimis  on  Hie  following;  (pieslions?  The 
Irealv  Iheii  stales  live  (pieslions,  which  I  iieeii  not  scad,  as  (liey  relate 
oiiK  to  methods  of  proteclioii  of  tin  seals.  Article  il  proceeds:  •'  (hi 
receipt  of  the  liepoit  of  Hit!  Conimission.  and  of  any  separate  lieports 
which  may  be  made  b\  individual  Commissioners,  llic  llii;li  Contracliiif; 
I'aiiieswill  |U'ocoed  forlhwilh  to  determine  wliat  Inl.'rnationalilef^ulalions. 
if  aii\.  are  necessaiN  for  (he  purpose  aforesaid  and  an\  itefiiilatioiis 
so  agreed  upon  shall  h(>  embodied  in  a  fiirllier  Coinciilion  to  which  (he 
accession  of  the  other  I'owers  sliall  be  imiled  ". 

Then  the  third  Article  is.  —  ■•  In  case  (he  llinh  Contiactin;;-  I'artics 
should  be  unable  to  ai;ree  upon  Hie  iiejiulations  to  be  adopted,  (he  (|iies- 
lioiis  in  ditference  shall  be  referred  to  the  .\rbitratioii  of  an  impartial 
CoNerninenl.wlio  shall  duly  coii<i(li'r  the  lleporls  liereiiibefore  meiilioiicd. 
and  wliose  Awanl  >hall  in'  tiiial,  and  shall  ilctermini'  the  cdiiditions  of  the 
fulure  Convenlion.  "  Thai  is  where  llic^-c  (iovernmenls  slood  on  the  ^.'illi 
of  April.  IS'.HI.  Creat  I'.ritain.l  rejical.  pressiiif;  to  have  thissnbiecl  determi- 
ned bv  the  mixed  Cominissioii.  but  williiii;  lo  proviiUi  that  if  the  ileiiiilatioMS 
reported  bv  Hie  Commission  should  iiotlii'  ailopled  by  theCoxeriiment ,  an 
Arbitration  should  then  take  placi'  to  determine  what  licfiid  itioiis  should 
be  adopted.  Th"  lirsl  suf;j;eslioii  in  respecl  lo  the  arbitration  was  that 
the  dispute  was  lo  be  referred  lo  a  (iovernmeul.     This  ultimately  look 


a  dillbronl  sliapo.  iiixl  ivsiiKcl  in  lli..  Inrmalion  of  ll.c  prosoni  Trihiiniil; 
"i"l  i"  "'•'  iHlor  of  Sir  .lulitiii  VnuucdoW,  Iri.iisinilliiif;  lliis  .Incniuenl 
^^hi.■ll  I  have  read  ho  says.  '•  Tho  .h'afl,  of  courso  .•(.nioniplal.'s  (ho 
coni'lusion  of  a  lurllior  <:..n\onli()ii  allor  Cull  oxaminalioii  oflho  roporl  of 
llio  mixod  Commission.  Il  also  makos  provision  lor  llio  nitimato  sotl- 
Icmont  by  .Vrhilralion  of  anv  (lilloroncos  nnImoIi  llio  roporl  of  llio  Com- 
mission may  slill  (ail  loa.ljnsl.  whorohy  (ho  imporlaiil  olemenl  olWinalilv 
is  secured,  ami  in  order  lo  -ivo  (o  (he  proposed  arranficmenl  Ihe  wides'l 
inlernalional  Imsis  Ihe  drall  provides  Ihal  (he  oilier  Powers  shall  he 
iiiviled  lo  aeeedo  lo  il  " 

"  The  above  proposals  are  ol'  course  siibmiKod  nd  rrfcrondiiin,  and 
iloiily  now  remains  (or  me  (o  commend  (hem  lo  vour  lavoiirable  consi- 
derolionand  lo  Ihal  oC(ho  linssian  Minisler.  They  have  boon  framed  hv 
me  in  a  spiril  of  p.slice  ami  concilialion  and  uilh  a  mosl  earnesl  desire 
(o  (ermina(e  (he  ,'(.n(roversy  in  a  manner  honorable  lo  all  parlies  and 
worthy  of  Ihe  Ihree  i^ival  iialions  concerned  ". 

Thus,  (his  pa(cli«orlx  (ook  shape  by  slow  de-rees,  and  was  (urned 
over  in  Ihis  .•orrespondence,  which,  if  i(  was  nol  ovi'i'laslin;;,  bid  fair  (o 
become  so  al  one  lime:  ami  when.  a(  lasl.  one  seclion  aflor  another, 
under  dilfcivid  circumstances,  and  al  dilleren(  (inies  had  been  brou^hl 
logclher,  il  will  bo  seen  from  Ibis  review,  and  will  ,-ven  be  still  more 
elearly  seen  by  anvone  who  will  weary  himself  by  Iravelliun-  i>ll  lln'oush 
this  correspondence  from  he-inniiiji  lo  cud,  where  (his  word  '  conlin- 
fioncy  "cameiVoni  and  wlial  if  means. 

It  is  (he  e(...(inf;emx  of  (here  bein^  anv  .\rhitralion,  not  (he  conlin- 
f;cncy  of  (be  d.-cisioii ;  and  when  (he  whole  Troalx  is  considered  b.-ellier. 
and  ill  Ihe  lif;hl  of  the  previous  correspondence.  i(  will  bo  seen  that  the 
wor.l  has  m.  such  moa  iiiiij;  as  juslitics  the  conclusion  Ihal  there  was  l.> 

lie  separalo  heariii-s  and  separate  awards  hos..   (pi,.sti..ns ;    far  l.'ss 

dial  such  hearing's,  win \er  thov  ..cciir,  wore  t.,  proceed  upon  new  evi- 

iloiico  not  bei'oloforo  in  tli(>  Case. 

The  President.  -  Possibly,  Mr  IMi,.|ps,  if  you  are  i;„in^  to  |„-in  a 
new   poiii!.  it  is  belter  for  us  (o  adjourn  till  lo-moirow. 

I.VdJourned  (ill  lo-uiorrow  al  II.  .{O.l 


FOi  UTii  \)\\.  \\'\{\i,  :i'".  is!t:{ 


The  President.  —  .Nn\\ ,  Mr  Pliulps,  will  joii   kindly  ((iiiliiuu!  yuir 

ai'jiimiciil'.' 

Mr  Phelps.  —  I  liad  llic  lionour,  Mr  I'l'esidciil.  on  yoslcrday  to  con- 
sider at  a  liMinlh  lor  which,  in  view  of  Ihc  im|iorlance  of  this  question, 
I  shall   not  apoloiiisc,  Ihc    construclion   ol'  lliis  Treaty,  as    i)carinfi   on 

h  the  Tribunal  has  to 


ihc  qui 
|)ro( 


slion  when  and  how   the  cxidcnce  on  whic 


ecd  shall  be  subniillcd  lo  ils  consideration.  I  have  s|)okon  of  this  IJi;- 
|iort  which  it  is  |)ro|)Osed  lo  put  in  as  a  piece  of  evidence  merely:  evidence 
invested,  however,  by  the  terms  of  liie  Trcaly  with  a  broader  scope  and 
a  higher  character  than  are  allbrded  to  others.  I  remarked  that  I  had  not 
examined  the  Ucport  that  is  olVered,  and  that  I  could  not  speak  from  know- 
ledge in  respcci  lo  its  contents,  i  have  been  since  infornn'd,  and  if  I 
have  been  inaccnralciv  informed  1  shall  be  sidijecl  lo  Hie  correction  of 
niv  learned  friends,  that  Ihis  Supplemental  iteporl.  as  il  is  called,  (;f  Hie 
sioners  contains  in  a  sort  of  .\ppcndix  a  new  massofevi- 


Itrilish  (lomnii: 
d 


f  wiliicsses  bearing  on  Hie  qiu'stions  of  fact  in  this 


deuce;  deposihous  o 
rase.  So  thai  it  is  not  (udy  pi'oposed  lo  pnl  in  at  this  stage,  if  my  infor- 
malitm  is  right,  a  furl  her  Iteporl  of  lluisc  Commissioners,  biil  it  is  pi'o- 
posed to  put  in  a  mass  of  leslimony  of  wilnesses  leslifying  upo!\  oalli  in 
respect  of  Hie  faels  reporled.  Now,  if  Ihal  is  so,  is  it  possible  lo  carry 
I'nrllicr?     Can   il    In-  coiicei\ed,   aHer  llie   paiiiciilar 


(his  discussion  aiiv 


provismu: 

n)ission  o 


(d'  Ihis  Treat),   in  lespiicl 


Hnic  and  manner  of  Ihe  siH)- 


hi- evideuce,  Ihal   at  Ihis  lale   stage,    when   we  are  jiisl  rising 
lo  address  the  Com'l  in  an  oral  argnmenl  Ihal  iiiighl  not  have  laken  place 


all,   for  a. 


1 


noiii 


led  oiil    Ihc  Tre;il\  did   not 


I'qmn 


il  oiilv 


iillowed  "  il,  —  Ihal  al  Ihis  stage  not  merely  this  supplemeiilal  lieport 


that  we  are  objeclin 
ncsses  we   neve 


bill  a  mass  o 


f  oaric  li'slimonv  loining  from  wil- 


;a\\,   Ihal  we  canimi   possibly  reply  l^ 


o 


erroneous, 
evideiii'c  i^ 
on  Ihe  imporia 


r  uulrui'.  or  impeai 


hal 


)le  wi'  camio 


I   sh 


111   if  ever   so 
—  Ihal   such 
Id  be  brought  in,  and   perhaps  liirii  Ihe  decision  of  Ihe  case 
il  fads  dial  underlie  il  idl. 


Now   |wo  Iheorii's    have    been  propounded    by    Ihe  icspeclive  paiii 


Upon  the  con 


Urncliou   of  Ihis   TreaU,  in  lespecl  to  Hie  melliod  of  | 


>ro- 


cedur' 


As  I  have  rcunu'ked,  I  belic\c  Ihis  has  been  Ihe  subjecl  of  some 


diplomalic  procecdi 


and  Ihe  view 


wlu( 


^vhieh  I  shall  ask  the  alli'nliim  of  the  Tribunal  to. 
s  of  Ihe  other  side  have  been  communii'aled  lo  us  in  a  leller 
■h  accompanied  the  notice  that  Ibis  iteporl  would  b(>  oll'ered ;  so 
Hull  we  are  advised,  and  have  been  l)efore  advised  of  the  position  Ihal 
the  Counsel  for  lier  Majcslv's  (iovernnienl  lake  on  Ihe  subjecl.  Their 
theorv  is  Ihis  :  Ihal  there  are  lo  be,  in  elfecl,  Iwo  hearings.  Iwo  .Vrbiira- 


lidiis,  h\o  iiwanls,  first  iipoii  llic  live  (|iicsli(>ns  lliiil  urc  lirsl  |irnpniiiiilp(l 
ill  Ilic  Ti'ciily.  iioxf  jnllieovi'iil  lliaf  tliosi'  (|iii'<lions  slimilil  lie  ilccjilco  in 
liivoiir  (if  III!'  Itiilisli  (idviTiiiiionl,  ii  riirllicr  liciiriiif;  ii|i(iii  llio  snhjci'l 
of  llcf;iii;ili(ms  iiiid  llial  nii  lliiil  hciirint;  I'lvsli  evidence,  oilier  evidenee  ikiI 
lliereldfore  in  llie  ease,  is  In  he  adniilled.  Thai  is  Iheir  view.  Wo  deny 
aliofielher  Dial  Ihe  Irealy  conlemplales  any  siieh  lliiiif;  as  Ivvo  hearings  ur 
Ihal  Iho  Case  disehises  an\  |ir()|iriidv  lor  siieli  a  inelliod  of  |iroeediire,  I  do 
mil  say  "  necessily  "  hiil  "  (iropriely. 

The  hiiifiiia;;c  of  Ihe  arlicio  is  :  ••  If  Ihe  (hdeniiinalion  of  Ihe  forefjoinj; 
queslions  as  lo  Ihe  exelusive  jnrisdielion  of  Ihe  Tiiiled  Slatos  shall  h-ave 
Ihe  suhjeel  in  such  |iosili(in  thai  Ihe  ronenrreiiee  iii'  (ireid  Hriiain  is  iie- 
cossary  lo  Ihe  estahlishineni  of  lt(>f;nlalioiis  lor  Ihe  |iro|ii'r  pndeelion  and 
preservation  of  Hie  Cnr  seal  in  or  hahilnally  resoiiinf;-  lo  Mohrini;  soa,  Ihe 
Arhilralioii  shall  llien  tli'lrniiinc  "  nol  thai  lliey  shall  "  then  hear  "  not 
that  liiey  shall  "  hold  a  niivv  session  lo  receive  evidence'  nol  liefore 
placed  in  Iheir  hands  "  nol,  I  repeal,  Ihal  there  "  Sliall  he  a  second 
Arhilralioii  "  hut  "  lliat  Iliey  shall  then  ili-h'niiiiir" , 

It  is  Ihe  coniinon  case,  the  very  coniinoii  case  injudicial  proc(>ediiii;s, 
where  a  case  preseiils  ditl'erent  (pieslious,  thr>  decision  of  one  of  which  in 
oii(^  way  supersed(>s  lh((  necessity  of  decidiiij;  the  otiiers  —  as  where  a  lia- 
hilily  ill  an  action  is  diMiied ;  if  Ihal  conlenlior  is  sustained,  and  it  is  fo-iiid 
llial  Ihe  defendanl  is  nol  liahle,  there  is  an  end  orili(!  ease.  If  the  decision 
is  Ihe  other  way,  ami  it  is  held  thai  Ihe  defendanl  is  liable  llii'ii  arises  ami 
reijiiires  lo  he  delerniined,  the  (inestioii  of  daiiia};('s.  Not  upon  a  second 
hearing.  All  those  cpieslions  are  arj;iicd  togelher  lo  the  (".ourl,  and  they 
diderniine  so  many  of  lliein  as  is  found  to  he  necessary  lo  Ihe  disposition 
of  llm  ease.  The  same  ohservatioii  applies  to  a  j;reat  variety  of  eases. 
There  are  very  few  of  any  ina};nitiide  that  turn  necessarily  and  entirely 
upon  one  rpieslioii.  There  are  usually  alternatives  of  decision.  .V  mid' 
titiide  of  poinis  are  ari;neil.  any  one  of  which  may  he.  in  the  indj;iiieiil  of 
the  Court,  decisive.  This  Case  is  no  more  than  that,  and  provides  for  no 
more  than  Ihal:  and  while  Hie  lan^uap'  of  these  .Articles  is  perh'clly  coii- 
sisl(>iil  with  such  eonstrnction.  cmmi  thoiifth  tal\eu  alone  you  ini^dit  say  it 
w;is  inconsisleni  with  llie  oilier  —  lakiiii;  a  few  words  here,  or  a  line 
there,  the  true  constrm'tion  to  put  upon  siicli  lan^iiap-,  ifil  is  at  all  ain- 
hi^;iioiis;  if  there  is  any  paleiil  or  latent  ainhi^iiity  in  lh'>  laii};uaf:e  Ihal 
is  employed,  il  is  disposed  of  so  far  as  lli(>  matter  of  eviileiice  is  concer- 
ned, when  yon  tiiid  Ihal  the  only  oii|iortunily  for  putting  in  evidence  al 
all  on  any  (piestioii  isconlined  lo  tli(<  Case  and  to  the  CounlerCase.  t  ad- 
mil  thai  il  is  conceivahle  that  you  may  hear  this  Case  twice,  Ihal  you  may 
hear  the  live  (|iieslion-  and  dei'ide  llieiii,  and  llieii  hear  the  sixtti.  tliouuh 
llie  Treaty  calls  lor  no  such  tliinj;.  The  ordinary  course  of  procedure  pre- 
cludes it.  Iliil  thai  yiui  shall  hear  il  upon  any  olher  evidence  than  Ihal 
which  the  case  alreadv  discloses  is  inipossihie  unless  you  adopt  the  alti'i'- 
niitive  Ihal  von  will  hear  it  upon  evidence  which  the  Tr<<aty  furnishes  no 
means  of  taking  or  suhmitliiin,  and  above  all  no  possible  uiean<  reply  by 
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llio  side  iig.iiiisl  iiliicli  llic  cvidciici!  is  |irn(lnce(l.  Our  conslriu'lioii  of 
llin  Troaty  llicn'rori'  is  lli.il  liic  nnIioIc  ciisc  is  lo  ho  lifiinl  —  upon  llif 
cvidi'iici-  ill  IIm!  Ciiso,  and  in  llic  ('.oiinlcr  case;  and  nnImiI  llio  |)I'o|m>i'  dis- 
criminalioii  ht'lwi-iMi  I  ho  Ian  o  is  I  shall  liavo  occasion  In  ask  llio  allonlion 
ol'  llio  Tiihnnal  lo  hercaflor  —  is  lo  he  heard  npon  evidence  Ihal  is  al- 
ready in  llie  Case  "  and  llic  C.onnler  Case  and  Ihal  Ihcre  is  nopn.vision 
lor,  and  no  possihilily  ofadmiHinjf  I'lirlherand  fiiliire  evidiince  of  aii\  kind 
under  Hie  provisions  of  Ihis  Trealy.  Nonn  Ihis  (|neslion  is  not  new; 
I  mean  il  is  iiol  new  in  the  hislory  of  Ihis  Case.  The  IJniled  Stales,  lo 
hcfiin  willi,  never  having' conceived  for  a  nionienl  of  any  other  eoiistrnc- 
lion  as  possihie,  and  iie\ei'  droaniin;;  Ihal  any  such  other  construction 
would  1)0  sel  u|),  put  into  its  Case,  its  original  Case,  all  its  evidence  upon 
every  point  and  particular.  It  was  all  printed,  and  went  into  tiie  liands 
()f  the  Hrilish  (lovernment  at  the  lime  v.lien  the  Case  was  delivered,  on 
the  I  si  Si>plcmher,  the  lime  fixed  in  llie  Trealy  for  Ihe  delivery  (d'the  Case. 
•  hir  Case  with  ils  appendices  wimiI  into  llu!  hands  of  Ihe  other  side,  and 
il  conlaiued  every  word  of  our  teslimoiiy. 

Mr  Justice  Harlan.  —  It  was  due  September  7lli. 

Mr  Foster.    —  September  .'illi  I  think. 

Mr  Phelps.  —  Well,  it  was  some  early  day  in  September,  ami  we 
conformed  to  Ihe  duly  im|)osed  by  the  Trealy  whatever  il  was.  It  all 
went  in,  and  is  all  tlu!  evidence  we  stand  upon  loday,  except  that  which 
is  put  in  our  Counter  Case  strictly  in  reply  lo  the  evidence  on  the  other 
eide.  We  received  al  Ihal  same  dale  the  Hritisii  Case,  iiiid,  lo  our  aslo- 
nishmeiit,  not  a  single  word  of  evidence  was  brouslil  forward  in  il  upon 
any  (|ueslion  in  this  Case,  excejit  the  (jueslions  propomnled  as  to  Ihe 
previous  possession  by  Uussia. 

Thai  is  a  question  which  we  shall  rejjard  and  treat  as  allo};elher  subor- 
dinate, depending  on  docnmeuls  that  are  not  new  documents  Ihal  every 
body  had  seen  before.  The  Mrislish  Case.  Iherefore  conlaiued  nolhing 
except  a  re-priiil  of  (locuments,  correspondeiK'c  and  papiMS  relative  lo 
Ihe  old  title  asserted  b\  Itnssia  ovei-  Ihe  IJehring  sea  and  Treaties  between 
Creal  llrilain  and  liussia  and  (ireal  lirilain  and  the  tnited  States,  and 
Ihe  coi'rcspondence_  Ihal  preci'dcd  and  followed  it.  Thai  is  what  thev 
luriiisheil  us  with.  I  am  reminded  b\  .Mr  iMjsler  Ihal  then'  is  sonielhiug 
in  llieir  case  ;d)oul  damages,  but  that  is  a  smalli  mailer.  Oii  all  the 
merits  of  the  casts  with  which  you  will  be  called  upon  lo  deal,  merits  that 
caniiol  bis  approached,  as  I  said  \eslerday,  exco|»t  on  the  basis  of  evi- 
dence, for  let  all  rests  on  questions  of  fad.  They  gave  ns  nothing  al  all. 
Thai  was  immedialely  made  the  subject  oi  correspondence  between  Ihe 
(iovernmenis,  and  hi  page  HJOand  following,  a>  fai'  as  pagis  l,")(l  of  the 
Couiiler  Casis  of  Ihe  1,'niled  Stales,  will  be  found  Ihal  correspondence.  I 
respectfully  ask  the  Members  ol  the  Tribunal  to  peruse  il.  I  cannot 
pause  to  read  it  through  here;  but  1  lespeetfnlly  ask  ils  perusal.  The 
(io'.eninient  of  IIks  I'nited  Slates  J  stale  the  substance  of  il  as  it  is  ap- 
pears in  print,)  expressed  ils  surprise  and  aslonisliment  thai  no  evidence 
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liad  been  siilmiidiHl  on  llic  pari  of  llcr  Majcsly's  r.nvernmcnl  on  any  ol" 
llicsc  (|U('s(ions  which,  il  was  |»eiioi'tl\  well  Known  hy  lonj;   dispiiti!  and 
••oriTspcndcnce,  wcro  llioso  on  wiiicji  Ihis  ('onlrovorsy  liirnod,  aside.  I 
nieiin,  from  llio  llnssian  (|ueslion.  II  remarked,  llial,  if  il  was  liie  |iicasure 
of  Her  .Majcsly's  (loNernnienI  lo  snhniil  lliese  (|noslions  willioul  evidence, 
Ihcir  ri},dit  lo  do  so  was  undonhlod.     II  was  not  forus  lo  snf;K<'sl  lo  llieiii 
what   evidence  lluiy  shonid  |inl    in  on  Ihis   suhjoci,   or  llial    Ihey  slionid 
pnl  in  any;  so  lliat  if  we  s!<onld    be  iidornx'd  by  Ihem  llial  il  was  iiol 
desi),'ncd  lo  sid)niil   evidence,  wo  had  nolliin;;  fiirlherlo  sa\.      We  could 
nol,   however,   believe  Ihal  lo  be    possible:  and,    Iherefore,   we  claimed 
Ihai  Ihe  Trealy  recpiired  Ihey  should  |)ul  Iheir  evidence  inio  llieir  Case, 
as  we  had  done,  so  us  lo  };i\e  as  an  opporlnnily  lo  meel  il  ;  olhorwise  wc 
mnsl};()  lo  trial  upon  Iheir  whole  Case  wilhonl  any  opporlunily  lo  reph 
lo  il  by  any  evidence  whatever;  and,  as  \\t\  pointed  oul,wilh  a  verv  scantv 
opporlunily,  if  it  came  in   in  llie  Counter  Case,  even  lo  deal  with  it  in 
Mr,i;umcut.  because  Ihe  Counter  Case  was  received   so  lale   as  IIk;  ;(rd  of 
Kcbruarv.     The  first  meclins  of  Ihe  Arbitrators  here  was  on  the  ■_»;{rd  of 
Tebruary,  we  had   to  find  our  way  across   Ihe  Allanlic.  and  uol  only  lo 
prepare  but  lo  print  and  even  translate,  which  involved    prinlinj;    twice, 
such  ai'i;umenls  as  we  desired  lo  submit.     So  Ihal  not  otd\  were  we  de- 
prived of  the  possibililv  of  takiiif;  any  evidence,  lirsl  because  IbcTreah 
did  not  admit  of  il  after  the  Counter  Case,  and  secondly,  because  the  lime 
did  uol  permit  il  but  we  had  uol  lime  to  deal  excepi  very  baslilv  in  llii' 
written  ar};umenl  Ihal  is  now  before  you,  with  the  evidence.     We  pointed 
out   also  thai  the   American   C(jmmissioners,  repoi't   was  included,  as  it 
should  ha\e  been,  in  our  Casi'.      The  separate  lieporl  made  loourCover- 
umeul  by  Ihe  Anu'rican  C(Uiimissionei's  was  furnished,   but   the  lirilish 
Ih'porl  was  withheld.  We  pointed  onl  in  this  teller,  I  mean  mv  (iovern- 
meul  pointed  oiil,   Ibe  ijross  iujuslice  of  liaviui;  a  lieporl  made  up  by  the 
lirilish  Commissioners  after  beinj;  fmiiished  with  Ihe  lieporl  of  the  Ame- 
rican Commissioners.      Lord  llosebery  was  suflicienlly    struc.'v    wilh  Ihe 

l"i' f  llios(>  considerations  to  slate,  or  we  should  nol    otherwise  have 

known  il  that  Ihe  lirilish  lieporl  bad  been  prepared  in  point  ol  fuel  ami 
plaied  in  Ihe  bands  of  Iheir  liovernmeul  before  (UM-  Case  had  beer,  recei- 
\cil  il,  so  Ihal  we  were  in  error  in  supposiu:;  wlial  we  w ;  re  jti'lilied  in 
snppo~iu^  until  we  were  otherwise  ird'ormed.  thai  Ihe  lirilish  lieporl 
was  made  np  after  inspection  of  ours.  Then  be  cimceded  so  much  as  litis, 

liial  he  furnished  nsal  that  lime  with  a  copy  of  the  lirilish  Commissi rs 

Iti'port.  bein-  willin-  lo  treat  il  as  we  had  ollered.as  pari  of  Iheir  Case. 
be."iusi'  ill  our  conimnniealion  we  had  said  '■  If  you  will  furnish  \our 
evidence  now,  we  will  accept  il  as  part  of  Ihe  Case:  the  linn'  is  past. — 
il  is  past  due;  but  we  do  not  stand  upon  that.  All  we  want  is  lo  see 
Hh'  evidi'iice  upon  which  this  case  is  i;()in};  to  be  claimed  |o  lurii,  ami 
lo  have  a  chance  lo  reply  lo  il.  Send  il  lo  us  now,  ami  we  will  take  il 
as  pari  of  your  case,  and  make  no  fnrlher  ipiesliim.  "  'I  i,,-y  sent  us  Ihe 
lirilish  lieporl  saying  that  Ihey  would  treat  it.  as  we  had  proposed  lo  do. 
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;i>  jiiiii  of  the  C.iiso:  lull   III'  (iccliin'il   lo  iici  I'jil   lln-  views  nl'  llic  I  iiilcd 
Sliili's  (itivci'iiini'iil  MS  lo  liii"  ()lli(!r(|iii'sli()ns. 

Tlu'ii  the  ((nolioii  arose  wlial  llic  IJiiilcil  Sliih^s  Ciovcrnincnl  slioiild 
do,  whollier  il  should  p)  on  in  llic  I'ih'o  oI'IIio  asserlion  orihcolli(!r  side 
llial  il  was  |)ro|)nsi'(l  to  put  in  llioir  whole  lesliniony  when  we  could  iiol 
iiuswri'  il,  nor  (!\en  deal  wilh  il,ie\i'e|)l  Ihe  lirilish  (loniinissioiicr's  reporl 
which  we  had  .  or  whelher  Ihe  Arhilration  should  Icrniinale  llien  and 
Ihere.  The  ([ucslion  may  he  asked  why  it  was  not  lermiiialed.  That  is 
not  lor  nic  to  answer.  11' I  had  heen  in  control  ol'thi!  policy  of  Ihctlovern- 
UKiut,  instead  niercix  ol'  llie  conduct  ol'  this  case,  il  would  have  lernii- 
nated.  I  never  would  have  consenled  lo  a  proposition  that  seemed  tonn- 
inlolerahle  in  its  injustice  and  liiiniilialinn  lo  the  (iuvermnent  thai 
suhniilted  lo  il.  In  niv  opinion  lo  •;()  on  with  a  controversy  thai  |trol'es- 
sedlv  in  ils  llieor\,  in  ils  olijecl,  was  lo  dispose  l)\  rrieinllv  .\i'l)iti'ation 
of  (pieslions  Ihal  had  arisen  hclween  Iwo  nations,  of  whom  neither  had 
Ihe  riiihl  or  desire  to  supjxisc  Ihal  the  other  wished  lor  any  lU'\u\i,  hut 
lair  dealiuf;  and  lair  discussion  was  not  to  he  Ihoufihl  (d'.  However,  wiser 
counsels  uiHlouhledly  Ihan  mine  prevailed  and  the  (ioveriinienl  of  the 
liiiled  Stales  decided  to  i;(p  on.  They  tlid  not  accept  nor  acquiesce  in 
nor  aj;re(i  lo  llic  Iheorv  of  the  lirilish  (ioverumenl-  In  Ihe  last  letter  of 
Mr  Secrclarv  ToshM'  will  he  found  slated  wilh  jjrcat  clearness  and  preci- 
sion Ihe  attitude  of  the  tiovernmenl.  I  slate  lliesuhslance  wilhoul  takiuf; 
up  voiir  lime  to  read  it.  Il  was  thai  lo  rev(d\e  and  stop  this  Arhilration 
was  in  the  eslinniliiui  of  the  (iovernmeni  calamitous  and  most  nndi^sirahle. 
Tliev  Ihou.uht  Ihal  in  receiviui^  the  Itrilish  Iteporl  Ihey  had  ohlaincd  most 
id'  the  evidence  on  the  other  side,  jicrhaps  snhslantiallv  all  the  (;videncc. 
And  ahove  all.  tliev  remeudiercd  llial  tliev  would  stand  in  the  judf;mcnt 
ol'  Ilie  Arhilralors  al  las!  as  In  what  evidence  was  lefiilimalcly  Ixd'ore 
liieni  under  llie  pro\isiiiii>  nl'  lliis  Trealv,  and  what  was  nol :  and  they 
di'cided  that  Ihi'v  wiiuld  Irusl  themselves  lo  the  Arhilration  and  lo  the 
judjiinenl  of  Ihe  Ti'ihunal,  and  reserve  the  (dijeclions  which  they  still 
insisted  upon  lo  Ihal  mode  id'  Irving  Ihe  case  nnlil  Ihe  case  came  to  he 
heard. 

Senator  MorgaiL  —  hid  Ihe  iSrilish  (Ioverumenl  protest  aj^ainst 
pulling  in  the  licport  al  the  lime? 

Mr  Phelps.  —  The  Itrilish  (lovcrnnn-nl  said,  as  von  will  perccivi; 
I'riim  Ihe  correspondence  and  the  letter  of  Loi'd  lloseliery,  Ihal  Ihey  did  not 
conceive  llial  we  were  enlilled  lo  il.  hul  as  we  had  cnmplaincd  of  the 
inanner  in  which  tliev  had  proceeded,  llicv  were  willinj;  to  furnish  it  lo 
us.  Tiies  ruriiished  il  lo  us  ver\  much  as  wc  I'm'uishcd  lo  our  friends  on 
Ihe  oilier  side  the  lleport  Ihal  was  under  discussion  yeslerdav.  ngl  as  a 
matter  id'  riulil.  hul  as  a  mailer  of  fa\our. 

Lord  Hannen.  —  A  concession. 

Mr  Phelps.  —  \i'ri,  a  coiirlesv. 

Senator  Morgan.  —  Was  it  furnished  as  conslitulinji  part  of  Ihe 
Case. 
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Mr  Phelps.  —  II  was  i'ui'iiislu'd  lo  ln'  icii'lvcil  as  a  |iaii  n\'  llicir 
('.use.  Tliut  is  llif  N>a\  il  \Na>  rorrived,  hiil  in  making  ii  a  pail  nl'  llieii' 
Case,  IJKty  did  iiol  adiiiil  llial  lli(;v  \mt(.>  iililii;(>d  In  dii  sn,  hiil  llial  in  view 
nrilie  consideralidns  we  had  iiicsi'iilcd  as  In  lis  laifnoss,  llicy  ioiislmiIuiI 
Id  do  so.  They  drew  Ihc  line  al  the  tiasc.  If  (licy  had  t'ninishcd  llieir 
other  evidenee,  Ihere  would  huxt  hcen  no  ^ronnd  orconiplainl.  The  case 
wonl  on,  and  liy-and-hy,  in  Feiii'iiarv.  un  llic  Di'd  ol'  {''ehrnaiv.  we^ol  llii' 
C.onnler  (lase  which  is  hcluic  vou,  which  von  will  |K;r'ceiM'  contain'^  a 
ureal  mass  td'  evidence,  such  as  il  is,  oj'  which  Ihe  Heporl  ol'  Ihe  Hrilish 
Commissioni'i's  which  we  had  previously  seen  was  hnl  a  small  pari.  A 
;;real  aniouni  ol'  '■/■  /lurlc  depositions  —  we  do  iiol  coiTiplain  of  tiunr  hein;; 
ex /iiir/r  —  ours  arc  ex  puiir  —  that  is  Hk;  n(!ccs>ily  of  llic  ease.  There 
is  no  provision  hv  which  cros^-examinaliun  ol'  Ihe  witnesses  could  lake 
place,  and  I  am  nol  here  lo  louiplain  of  its  hciuf;  '■/  jmih',  but  liu'  I'iict 
Ihal  il  was  neccssai'ily  ex  jmrtr  made  il  lar  more  im|)orlant  Ihal  we 
slioidd  li(H'urnish(Ml  with  il  in  time  lo  rejilv.  It  we  had  had  an  op|)orln- 
nily  lo  n\('et  and  cross-evamiiu^  liit'se  witnesses  —  it  Ihe  Treaty  all'or'ded 
Ihal.  we  should  have  heen  eai'U  appi'ised  ol'  what  Ihe  testimony  was. 
and  (he  answer  lo  it  mi^hl  have  hccn  lui'iiished  in  the  ci'oss-exami- 
nalion,  hul  the  testimony  is  not  onh  c;  imrlr,  \\\\[  came  lo  us  on  (he  same 
day  (hat  il  came  lo  sou.  \Ne  -aw  this  lesliniony  when  yon  saw  il,  and 
we  nevei-  saw  il  Itel'ore.  Then  it  hccanie  nec(;ssary  I'oi'  Ihe  Counsel  to 
detei'uiiue  what  course  lo  lake.  An  olivious  course  was  lo  apply  to  Ihe 
Trihnnal  in  advain'i>  ol' Ihe  healing  lo  strike  oul  all  Ihe  evid(>nce  upon 
the  merits  —  all  Ihe  evidcnee  Ihal  should  have  heen  in  Ihe  (lase  —  I  mean 
Ihal  not  properly  in  i'e|ily  to  oui' Case;  hnl  lo  slr'ike  out  thai  (evidence 
whicii  is  evidence  in  chiel'  —  evidence  in  support  of  iiieii'  orif{inal  case, 
nol  in  reph  k)  ours.  Well,  what  would  have  heen  Ihe  conse(iuences  ol' 
Ihid  motion  il'  we  had  nnide  il  .'  \\  li\ ,  it  Ihe  T''ihuiuil  which  had  accepted 
our  c(nislruclion  ol'  litis  Trealv  and  held  Ihal  Ihe  Arlicles  recpiired  thai 
their  evidence  should  ^o  into  their  case,  and  Ihal  the  Colli  '  'r  Case 
should  he  conlined  to  evidence  iii  replv .  and  had  llierelore  slricken  onl 
Ihe  whole  liodv  ol'  this  uvideiic(>,  that  would  have  been,  ol'  course,  an 
end  of  Ihe  .Vrbilralioii :  we  could  nol  e\pe(!l  Ihal  my  learned  friends 
wiiuld  f;(i  on  with  Ibis  case  il'  all  their  evidence  was  stricken  oul.  We 
could  nol  ask  Ibeiii  lo  do  il.  H'we  had  succeeded  Iherel'ore  in  eliminatiii!; 
Iroiii  Ibis  case  all  Ibe  evidence  on  Ihe  part  ol' Her  Majesty's  (iovei'iimenl. 
we  should  band  brought  the  Arbilralion  lo  an  end. 

Thai  would  have  brought  Ihe  Arbilralion  lo  an  cud,  because,  as  I 
have  before  remarked,  Ihere  is  no  power  in  llie  Tribunal  lo  enable  Iheui 
lo  replace  il.  After  siriluuf;  this  oul,  yni  are  nol  invested  wilb  \\w 
powei'  of  saying,  "  As  Ibis  evidenci^  is  now  rejecled,  we  will  fiive  six 
months  for  Her  Majesty's  (ioverniueni  lo  lake  furlber  evidence,  and  we 
will  fiive  :iicli  ii  lime  lo  Ihe  I  uiled  Stales  (lovernment  lo  reply  lo  it  "  as  a 
Court  mipbt  have  done.  The  case  would  have  come  lo  an  end.  II  would 
have  been  an  iudiiect  way  of  revokinj^  Ihe  Ai'bitralion.  if  wi;  bad   pre- 


vnilcil  li\  Ihi'  ili'iisjiiii  III'  llii'  'ri'iliiin;il  ii| 


mil  >iii 


iiiiiliiiii. 


W 


r  I'Villlll- 


iii'il  lliiil  i'vi(li>iii'i',  mill  \M-  niiidi-  ii|i  our  iiiimls  —  il  is  mil  my  |)iir|iiisi^  now 


III  all  lo  I'l'I'iT  III  llii'  mri'ils  III'  till-  riisi' 


■<liiill  liiiM'  III)  ii|i|iiii'liinil\  lo 


till  lliiil;  ImiI  \m-  iiiiuli'  ii|i  our  uiimls,  iinraii .  iiihI  niijiisl  .is  il  wits,  iiimI 
iniirli  IIS  wr'slioulii  liavi' likud  lo  replx  to  il.  Ilial  \m)  could  siislaiii  our  case 
iiolwillislaiidiu^.  and  \m-  nvouIiI  ^o  on. 

Now  llii'M,  ii|ioii  llii-  liiji  III'  thai,  al'lor  our  ar^iimiMil  is  suliiiiitli'd,  ami 
wliiMi  \M<  risi'  III  adilri-ss  tin-  ('.oiirl,  a  lU'w  iiali'li  of  at'lidavils  or  di'|iosi- 
lioiis,  or  N\liali'\i'r  llii'v  slioiild  In' ralloil.  and  a  I'l'i'sli    ri'|)orl   li\    ilirsi' in- 


diislriiuis  ;;i!ulleimMi  wliosi'  laitoiii's  iiavi;  iicrvadi'd  tin 


c  case  li'oiii  lii'^inmn^ 
to  (Mid.  ami  wliosi'  ciiiiii'rliiri's  and   inl'i'rcih'L's  and  licarsav  and  wliatovcr 


olsi>  llii>\  lliiiik  |iro|ii>r  lo  |iul  ii 


I.  is  iiiaili!  (iviilcucr 


ii\  thi'Tivalv 


IS  |in 


posi'd  III  III-  |iiil  ill.  Now  whal  is  Ihi'  iinisistiMirs  of  llii'  |nisilion  on  llii' 
other  side,  'i'lii'v  sav  llial  in  IIkmi' view  all  I'vidi'iiri- lii'ai'in^  iijion  lti>fiu- 
lalions  should  ho  i'i-sci-mmI  till  al'lor  Hut  .Vward  of  Iho  Trihiiiial  u|miii  IIii> 
|)ruvious  fi\('  quostions:  Ihal  our  ovidonrc  on  the  suhjorl  put  in  in  our 
(',asi>,  lo  lii'};iu  with,  is  irri'^iilar.  should  iml  liavo  heeii  put  in  at  all.  and 
thai  lliov  woi'o  mil  oiiK  jiislilii'd  Inil  ri'ipiiri'd  lo  willihold  Ihoii's.  and  thai 


il  is  we  who  ari'  iri'(';;ular  and  mil  II 


lev,  as 


lions  IS  coiici'i'iii'i 


'I 
I.  Well  what  is  this  ovidiMiro'.'  What  d 


far  as  llu'  (lui'slion  of  Itoiiiila- 


ocs  II  III 


I  h 


on 


If 

il  boars  only  on  llojiulalions.  wliv  is  it  in,  on  llioir  thoorv .'  Tho  liiiio  has 
not  vol  ('OHIO  for  pultinj;  in  aiiv  ofil.  il'llioirooiislriiolion  isnirroi't.  W'liv 
is  llioir  Conimissiouor's  Itoport,  wliioli  is  hv  tho  Troatv  sololv  ninliiiod  to 
tlio  siibjocl  of  ilofiulutions  —  solciv  oonliiiod,  I  sav  In  tho  sulijool  of  |{of;ii- 


alioiis 


plaii 
vol 


-  wli\  is  Ihal  ill: 
Tlion  wh\  is  all 


Win, 


in  answer, 


iiiav  iH!  sa 


lid.  I 


O    Olll'  I'lllll- 


tlio  rest  of  this  evidoiieo  in,  if  the  tinir  has  not 
come.'  (hi  the  oilier  hand,  il'il  hoai's  on  the  inerils  of  this  ('.ase.  and 
those  (iuesliiiii<  are  iiioxlrioahlo.  il  duos  hear  upon  the  merits  uf  the  (iaso, 
iind  Villi  will  lind  in  the  prinli'il  ar,i:iiiiiouls  of  iiiv   learnod  friomls  Ihal  it 

—  Ilio  lioporl  of 

the  Commissioiiors,  and  all  the  rest  of  if.      If  it  lioloiifis  lo  the  merits  of 

1,  as  il  was  not  siriellv  and  proporlv  in 


is   relied  upon  all  llio  wav  lhi'oU};'li  mi  all  llicso  (|ueslii 


thoC 


use 


of  ooiirse 


I 


moai 


'■''I 


ilv    II 


loual  eviilonoe,  il   lieliin;;eil  in  the  ('. 


so  wliere  wo  eon 


Id 


nice 


il.      If  il   holon^s  sololv   to  ilojiulatii 


III  their  lluMirv  is  eorrool,  the 


il  has  no  liusiness  in  the  Case  as  \el.  ilv  this  inoonsistenl  eonslruotiiiii. 
ami  I  inav  sav,  wilhiuit  impuliiif:  aiiv  inolive  to  anvhodv ,  or  aiiv  inlenlioii 
lo  do  wriiiii;  —  liv  this  ooiislruolioii  wliieii  in  its  result  is  so  unfair,  llioy 
net  into  Hie  Case  fur  all  purposes  llirouf;li  llieir  Coiiiiler  Case,  the  whole 
liiidv  of  llioir  ovidonce,  whih;  eonlemliii,u  that  il  should  mil  eomo  in  at 
all  iiiilil  the  siihsetpiiMit  hoariu};  on  llio  ipiostioii  of  llenulalions, 'I'liiis  hv 
eoulenliiin  Ihal  !lie  evidence  roliilos  oiilv  In  lloiiiilalionos,  Ihov  i;et  the 
heiietil  ofil  on  all  nlher  ipiesliiiMS  iiilhoiit  iiivin^  us  a  ehamo  lo  I'oply  to 


il.     The  Triliiinal 


irlam 


III 


Th 


lill 


we  have  fell  jusliliod,  at  a  loiif;lli  Ihal  I  fear  has  heen  wearisome,  in  dis- 
eussiii^  Hie  eonstriiction  of  the  Treaty  on  this  , ill-important  point.  The 
I'liited  Stales  (iovernnient  |)oiiil  out   in  llioir  corrospomlenco  that  if  they 


-  (13  - 


had  (IrcaiiKtil  nl'  siicli  it  coiisli'iiilidii,  llicv  wdiilil   nol   Iiiim'  imiIitimI  iiiln 
llii<«  'I'rt'alx.     Tlu>\  need  iiol  hiivtt  poiiili-il  il  diiI.     !>  Ilii>n>  ii  iiiiiii  on  I'iii-lli 


kill)  i 


S  roiii/li)!<  Itiriilis,  \\ 


III)  is  li'^alK  allowi'il  In  aii  I'lir  liiiiisi'll',  Ilia!  nmhiIiI 


riili'i' itilii  a  I'Diilrarl  In  li'\  an  iiii|iiirlaiil  raiisr  lii'l'iiii'  an\  Trilinnal  n|)i)n 
llii'  li'i'ins  llial  Ills  aihi'rsai'N  sliuiilil  lirar  ainl  liavi>  |)i)>si'ssiiin  iil'  liis  i^vi- 
<|i>nr(;,  luid  liavo  an  anifilc  ii|t|ii>iiiiiiil\  nl'  i'i'|ilyiii;;  In  it,  and  Ilia!  lie 
should  have  no  o|i|)i)rliiiii'\  m  inn-i  llii>  I'vidi'iici'  Ihal  vNas  hrou^hl  a^'aiiisl 
him?  Is  Ihuri'  a  ('.ntirl  Ihal  had  aii\  disrn'lioii  on  Ilii-  snhji'il  Ihal  nmhiIiI 
jii^rniil  siirh  a  lliiii^  In  lal^i;  |ilan' .'  Is  il  conri'ivahli'  Ihal  llii'  riiilcd  Slali--^ 
lioviM'iuni'iil  were  so  anxious  lo  all'oi'd  lif'  woi'ld  llii'  i'\aiii|ili>  of  an  iiilci'- 
nalioiial  Arhilralioii,  wliirli 
Inlalioii  I  si'f  hv  iiiaiis 


Mi|.|. 


id  lo   ho  a  nialliT  of  vitv 


ii-ra 


fonuia 


s  il  III  lie  sn|i|)(isiMl  Ihal  liiav ,  niidiMsland- 
in^  il  i-nli'i'tMl  inlo  an  a};riM-ini'nl  In  li'v  this  casi'  n|ioii  WtnM'  ii-i'ins? 
Ml' Itlaiiio,  who  had  n'asi'd  In  In-  Si'ri'i'lar\  nl'  Slalc,  and  is  :ins\  passed 
a\\a\ ,   hill    under  whose  adiiiini^lralinn  Ihis  Tiealv  lia<l  lieeii  iieiiolialed 


—  one  III 


Ihe  h 


ael. 


//ir  lasl  ail,  I  am  reiiiiiided,  of  his  life  Ihal  had 


relerence  lo  aiiv  ol'lieial  linsiness,  was  lo  siihsrrihe  his  name  lo  the  declara- 
lioii  Ihal  he  iii'MT  dieaml  nl'  siieh  a  eniislrnclion,  and  Ihal  il  nevei'  was 


siifijii'sled  rrniii  llie  nllier  side  in  Ihe  whole  coiirse  ol'  Ihe  prneeedinns,  II 
was  an  iiiiiieiessai'v  deeiaralinii,  heeanse  lo  suppose  Ihe  conlrarN  wouKI 
1)1'  lo  sliillil'N  Ihe  SeerelurN  ol'Slale. 

The  President.  —  Is  Ihis  opinion  of  Mr  Itlaine  laid  down  in  aii\  ol'liiial 
doeiimeiil  wliieli  \oii  meiilion. 


He    had  leased   lo  he  Seerelarx 


Stale,  so  Ihal  il 


Mr.  Phelps. 

wnii'd  nol  lie  pinpei'  lo  deserihe  il  as  an  nl'lieial  dneiimeiil.  II  was  I'lir- 
nished  lo  IheSeerelars  nl'Slaleand  Iraiismilled  In  Ihe  Itiilisli  (■nveriiinenl 
and  is  printed  in  this  eori'espniideni'e  lo  which  I  have  just  relerred  the 
Ti'ihniial,  and  will  he  riinnd  in  pa^e  l.'ill. 


The  President.  —  Will  von  lie  kind  i'iioiii;h  I 


II  real 


I  il  it'il  is  nol  l< 


loili. 


Mr  Phelps. 


II 


I'loiii  Mr   itlaine   In   Mr  l''nsler,    .\n\enilier   the 


Hlh   18<.I2.      Mf  rostor  was  IIkmi  Seeivlarv  ol'Slale 


At'liM'  an  ai'hilralion 


had  lieen  resolved  upon  lielween  the  Aiiieriiaii  and  Itrilish  (iovei'timiMils, 
a  sjieeial   I'orrespniideni'e    helweeii   the    jtepaiiemeiil   of  State  and    Lord 


Salishni'V  ensued,   exteiidiii^ 
vomher,  IH'.ll.     '{"he  vai'ious 


Iroiii   earlv    in  .liiK   In  llu!   middle    ol'  .No- 
■iidijeils  wliii  II  were  lo  he  discussed,  nnd  the 


I" 
l!el 


Ills  which  werelo  he  decided,  b\  the  Arhilralors  in   the  all'aii'  of  Ihe 


iriiit 


ea  were  afjreed  n|ii)i)  in  lliis  cnrrespniideiicr 


III 


d( 


A  mniilli  later  Sir 


II 


le  enrres- 


.liilian  i'aiiiicefole.  Ihe  Itrilish  Mini>ler,  and  niNsclf  arrai 

pniidence  and    reduced   Ihe   propositions  to  a  niemoranduiii   which    was 


iiied  l)v  lis  oil  the  IHIIi  hecemher, 


That  sustains  llu!  remarl 


k  in  respecl 
SuhsennenlK.  the 


of  the  historv  of  IhisTreatv  Ihal  I  made  vestei'dav. 
(pieslions  which  had  arisen  helwceii  the  two  (iovernnienls  cniicerniiif;  the 
jurisdiclional  rijilils  of  the  United  Slates  in  the  waters  of  the  itehriiifj  sea 
were  (jxpressed  in  the  form  of  a  Trealv  concluded  al  \\'asliiii;;li)n  on  the 
2',)lli  Fehruarv,    IH',):*.     This  Trealv    was  advised  bs    the  Seiuile  on  Ihe 


■2'MU  Miiivli.  IH'.IJ.  nililii'il  li\  Itii'  I'lviilciil  on  Hm'-JJikI  A|>i  11.  raliliialimiv 
fM'liaii^i'il  nil  Ihc  Till  Ma\.  and  |ii-iirlaiiiii-il  mi  lliclllli  Ma\,  \H'.)2.  In  all 
llll■^il'  sli'|i>,  iiiriniliiii^  llir  ri)n'i's|iiiiiili-ni'f  \Nilli  Liii'il  Sali^iinrv,  llii>  inc- 
itiiM'anilniii  I'luirluili'il  lirlwccn  Sir  .Inliiiii  and  niviidl',  and  IVcalv   llial  was 

iiililiiiilcK  |ii'<ir|aii I  nil  llii'  '.Mil  Ma\ ,   IH'.)2.  and  wliirli  was  iii';;(diali'd  lis 

Sir  .liilian  and  nivsrjl',  ind  oiir  word  was  said  or  iiiiiiiialiMJ  c'l'sprrlin^  IJn* 
i|iirs|iiiii  now  laisi'd  iiv   llir  llrilish  (i(iYi<i'niiiriil  as  Ici  a  smnidarv  sniiiin-- 

sinll  III  t'vidi'liri-  al'lrt'  llir  Ill's!  livi'  jiiiillls  m'I   I'lirlli   ill   Ai'lii'lr  \  I   had   I i 

diM-idt'd  lis  llii'  Vi'liilraliirs  ||  wax  mi'mt  inlinialrd  llial  aii\  nllii'i- iimdi' 
id°  Itriiri'i'diiif;  sliiinid  \u-  had  llian  llial  wliirli  is  i'\|ii'rssrd  in  Arlirlrs  III, 
l\  and  \  iillhi  TivalN.  '  Ailiili's  III.  I\  and  \  nl  llir  Tn-alx  aiv  lliusr 
whirli  |irii\idrd  I'm'  I  hr  I  la  si',  llir  Cminli'i'  I'asr,  and  llir  Ar^nnii'iil.  Thai 
is  Mr  lllainr's  shllrnirnl.  I  will  irad.  as  |hr  hmiK  is  hrl'mi'  iiir,  llii-  iiui 
rinding  |ias«;ij;i's  id'  Mr  Si'ri'l'hil'V  I'lish'r's  lasl  Irllrr  In  Luid  llnsi'hi'l'V  ill 
Iri'ininalin^  this  i'mi'i's|imidriiri',  and  I'lirlnsin^  In  liiiii  this  |i,'i|ii-r  si^iit'd 
h\  Mr  Itlaiiii'  Mr  had  ar^ni-d  Ihis  Case  \ri'\  I'nlK  and  vrrv  clrarK,  as  il 
si'cins  III  inr,  llirmif^h  litis  rm'ri's|iiindi'Mi'r :  and  I nrliidrs  :  "  ilaxin;; 


Ills    i'\|iri'ssril    Ihi'    Mi'W- 


'iilrrlaini'il  li\   Mil'  <iii\rriiiiirnl   nl'  III!'  rnili'd 


Slairs  n|inn  Ilii-  ar^iimi'iil  nl  Lmd  Itn'^i'lirrv  in  sii|i|iiirl  nl  his  iiili'r|iri-|a- 
linii  III' llii'  Ti'i-alv,  il  miiains  Inr  inr  In  add  Ihal  I  am  inslriiilrd  li\  llir 
I'rrsidriil  In  s,'i\  Ihal  lir  a|i|ii'''i  iairs  Ihr  sjiiril  nrri|iiil\  and  lihrralih  in 
whii'li  l.iii'd  llnsi'lirr\,  wliijr  in^ixliii^  iijinii  his  nwn  iiilri'|irrlalinii,  jiracli- 


ill 


rallv   In  siiiiir  rxlriil  al   IrasI,  and   I   liii|ir   IiiIIn,    \ii'li|s  In  ihr  linvrrninrlil 
nlllir  I  liiird  Sl.iirs   Ihr   lirlirlil   nl    ils  illlrr|irrlalinll    li\    r>il'liisliill;;   In   Ihr 
IlllIrr  Ihr  sr|iara|r   |lr|iiil'l    nl'llri'   MajrslNS  < '.mimiis>inlirrs,    willl  Ihr  |irr 
niissimi  Ihal  Ihr  ^aiiir  lir  Irraird  a'~  pari  nl  Ihr  mi^inal  I'.asr  mi  Ihr  |iai'l 
ir.  as  I  hrlirvr  and  assiiinr,  Ihis  ||r|im'l  rmilains  sulislan- 


nl'lirralltrilain.      I 

llallv    all    Ihr    lllallrr    whirli    llrr    Majcslv's    linsrllinirlll    will    rrls     ll|lnn    In 
s|||i|)nll   ils  rnnlrnlimis  in   rrs|irr|   In   Ihr    nalllir  and   liahils   nl'   Inr  sraK. 
and  Ihr  nindrs  nl  lapliiiiii^  llirm,   I  riilrrlain   a  rmilidrni  linpr  Ihal   all 
riM'llirr    diriirnilv     npnll    Ihr    iiurslinn-     disriissril    ill     Ihis    nnlr     liia\      lir 
avoided."       \iid   I   shniild   sa\    Ihal    Ihr  iiolr,    wliiih    is   srvnal    tia^rx  nl 
print,  niiilains  a  M'r\    lull  prrsrtilalimi  nl  Ihr   \irw~  I   liavr    drradv   prr 
srilli'd    In    Mm.       "    I   ilrrlll    il    liri'rs-<ai'\ ,    linwrNrr,   In    s,i\    Ihal    Ihr   tin 
M'l'nnirnl  ol'  Ihr  I  nilrd   Slairs    will,  shmdd   nrrasimi  ai'isr,   lirmK    iiisi>| 
iipmi  iU  inlrrprrlalimi   nl  Ihr    Trrali,   and  Ihal  il    rrsrr\i'-   Ihr   ri^lil    In 
pinlr^l  a^.iinsl  and  nppnsr  Ihr  xiiliim>sinii  In,  and  rrrrplmn  liv   Ihr    \rlii 
Iralors  nlaiiv   mallrr  wliirli  ma\   lir  iii'-nlrd  m  Ihr  Itrilivh  I  .niinlrr  ( la^r 
whii  h  mas   mil   In-  jn-lilird  a-<  rrlrxalll  lis  wa\    nl  rr pi \  In  Ihr  (lasr  nl'  Ihr 
I  nilrd  Slairs. 

The  ProBidont  Thai  is  pri-vimi-  In  Ihr  r.minlrr  Tasr  hinin^  hrrn 

};ivrli  nvrr. 

Mr  PhelpH         Nrs. 

Mr  Fohtor      -  Tlin'f  iiimilhs  lirlnrr. 

Mr  Phi)l|>H    — Tlirrr  niniilh-  hrl'mr,  alninsl  rxarlK  and  as  |  irinarknl 

a   lilllo  whilrago,  Ihr  (ioM'l  lllllrlll  wrir  lllldnllhlrdls  ,  lllnllj^ll  il    is  liol   lor 


■PI 


init  It)  sit\  wliitl  riitivjiliTaliiiii'^  iii'liiiili'<|  jlicin  ;  l!ii'  (iovi'i  niin-iil  war  iin  - 
<liiiilili'(l|\  .icluiiii'il  ill  a  lai'^r  ili>}.t'*'<-  \,\  llif  (i|iiiiiiiii  III'  viitw  asMiiin'il  li\ 
Mr  I'lolt'i,  llial  ill  ({clliiif,'  III!'  Ifrilish  ('.(iminis^iomii'i'H  CaHn  v\c  liinl  huI»- 
slaiilialJv   lli(!  <i\iii)li'  iit'ji,  ami  llial  Mm-  iphslioii  as  In  llic  Hiiliiiii>«si<iii  of 

Mil'  cvidl'licc    \n  rliii  I    ;M    llic    (  iilinli'l'    l'.:\-i-    (lii;.'!ll    jUmIiIiIiIn     Ih'i(((IIi'    illl 

iiiiiiii|Mirl.iiil  (|iii''^tiiiii  -  jii'iti'lii  ullv  jiiif  v.liicli  (liowcvi'i  i'IiIiII'mI  In  in- 
>.isl  ii|iiiiii,  we  iiii|.'lil  Illl)  liiiii  it  iH'iTSsais  lo  iiii^c.  TImmi  llircc  iiikiiIIis 
aflt'i'  ('(iiiii'H  lliis  <!iiiiiili-r  C.Ksc,  \\liicli  i-  Ih-I.h''  \"m,  anil  .illi-;'  llial  ruiiic.'i 
this  iirw  hulls  nri'Miii'M.'r,  ami  lln'ii  s\.-  !ii/il  oiw-i'Im"^.  n>  iiiifilil  liavr  licrii 
anliri|iali-il,  in  lln-  ililcinnia  t  Iiiim-  vluli'ii.  Niin^  mi^lil  vnii  In  ii-j<'<  I  all 
\n>*,  anil  *m-  Ih'Ih'M'  ^m-  ronlil  niaiu'  il  m f.  <  Iimi  IIiiiI  il  niif;|il  In  In'  icj.'rli'il 
— -\M'  ini^lil  liaM- :i^l>i'il  mki.  in  rllcrl,  In  11  iinniili'  lln-  At  Itilralmn  al  Iliis 
lali'  >lajnr  alli  r  we  inul  nn'l  Inii-  I'm-  liu'  |iiirji<iM'  nl'  ilrlcrniiiiitif;  llii'^r 
<|u<'slinn-..  Itnl  iM'  dill  m>l  laki-  (his  rrs|.i>M--il>ilil\ ,  ami  llnT'l'inr  \\i' 
nin^l  iimli'f'laKi'  In  ^n  on  ami  itral  willi  )lii>  fsiili'ii'-i'  in  Hi''  In -^l  \^iiv  ^^i' 
ran.  TIh-m'  an-  lln-  j^rnumi'^.  Sir,  ii|)nii  uliidi  ur  jiinli"-!  i'in|ilialiiall\ 
ii^aihNl  Illl-  i'i>i'('|iliiin  III'  lliiri  nr  an\  nllur  iviilimi'  liiMcin;'.  u|inn  lln' 
<|iH-slii)ii'i  in  llii>  (  a'^l'  llial  ail'  In  l>i  ilrli'i  inimil  li>  llir  Tnlninal,  nl  llii'- 
liini'  or  aiiN  >>nli>i'i|nrnl  liinr.  II  will  hr  inr  Mn' Trilainal  In  jn^lil'v  il' il 
is  In  III'  jll^liliril,  Ilic  :inlii'i|iallnn  nl  lilt'  riiilnl  ^lilrs.  llial  llir\  inifjil 
linsi  IIii-ihsi'Im's  willmnl  li-nninalin^  Iliis  Tn-alx,  a->  v\i'  slmnlil  liavi'  In-rii 
rnin|ili'li'l\  waniinli'il  in  ilmii;;.'.  in  lln'  liamts  ami  lln-  jnilj.'nH'nl  nl'  a  Tii- 
liniial  M'li'ili'il  mil  In  ri'pri'M'nl  nni'  i  niinlrv  or  annlln'r,  lull  In  dn  jn<lii'>- 
in  Iliis  an^ciisl  ai'rnnnlin^  nl  nalnni^. 

riirrr  ir  aiiullii'r  nl>ji'rliini  lo  lliis  Iti'pnrl  In  wliii'li  i  niil'-l  Inii'lU  <  iill 
allrnlinii.  I  liaM'  disrnsscd  il  llui'-  i'ar  .iv  li<'in^  a  |iirri'  nl' iviiti'mi-,  jiinl 
Its  I  sMnilil  lia\i'  ilinrnssiMl  il,  had  il  hci'n  lln-  ih'|insilinn  nl'a  vsilmss  ami 
illdri'il,  as  I  liavr  said,  a  j;ri'al  deal  nl  il  is  inadi'  ii|i  nl'  liir  d<'|Mi-'ilinn  ■  nl' 
N\ill|rssi'<. 

Sir  Charhm  RuhhuII.        llial  is  mil  sn. 

Mr  Pliul|)H.  Iltil  llii'i'i'  l'^  a  ^|>i'i  nil  nli|i'rlinn,  in  nnr  a|i|ir<'||i'ii>.inn.  In 
tln>  ri'i'i'|iliiiii  III' IIiIh  dni'inin'nl,  i'M'H  il  nlln'i  i-viilcmi'  wi-n-  nnw  adniis- 
sihli'.  ir  il  SM'i'i'  lii'ld  llial  lln-  •  a^c  i-  slill  n|,i  n  In  lln-  pai'lii'-  Inr  llii' 
snhniissinii  nl' innnl' miw .  il  vMiiild  III' njii'ii  Illl  till'  award  iv  niadi' :  il'i'xi 
driii'i-  niav  III-  |inl  in  and  il'  il  !<  n|n'ii  allir  lli>'  ar^ninrnl  ;  I'vrn  il  il  wi'ii- 
hrlil  llial  rMili'inr  is  imw  adiiii'^'^ilili  .  Iin-  dm  nim'nl  i~'  mil  adniissililr. 
Tlii-^  lti'|inrl,  willi  Illl' I'slranrdinarv  \mi;:IiI  iiid  ijiialils  wliiili  i-.  rnnh-rri'd 
ii|inn  il  hv  Iliis  Trnalv,  is  mil  I'nlilh'd  In  In'  inadi-  ividi'ni-'  and  a  m-ia 
i'nr^nr\  ri'l'i'i'i'in'r  In  Ilir  ilnlii'-<  nl' llin- <  .ninnn-'inn,  \iil|s|in\\  iKal. 

^nn  will  i-\riisr  im-  |ii'rlia|is  Inr  I'l-adin;;,  a;;ain  wlial  has  Ihiii  ri'ad  si- 
M'ral  limi'x.  naiiirls   \rlirli- 1\,  hi  rau-i-  il  lias  nnl  In'i'ii  ri'iid  will;  a  vii>w  In 
this   |ininl.      "    Ttir  llif^li  I'.nnlrarlin;^  I'ailir^   Inniiij.'   a^roi'd   In  a|i|Miinl 
Iwn    I  lnninii-«.inln'rs   nll    llli'   jiilli   nl'  i-ar|l    lin\r>rni\n'nl    In  niain'    lll>'    jniiil 

inM'sli|;Mlinn  and  lli'|inrl  rnnli'in|ilal<'d  in  lln'  |ni'ii-ilin^  Viliili  Nil.  and 
III  iinludr  lln- li'i'ins  nl'llir  -<aid  V^ii'i-rnrnl  in  Ihi' |irrsi-iii  l.nnvi-nlinn.  In 
Ihi-iMni  llnil  Ihi- jiiiiil  and  scvi-ial  lli-|iiirls  ami  ri'iniiiiin'ndalinns  ol  ^aid 


(!•>   — 


Commissioners  may  be  in  due  form  siibmillcd  In  IlicArbilralors,  should 
liic  oonlinj^ency  llion>fi)r  arise,  llio  said  Airn-cm.'iil  i>  iiceonlinfjly  herein 
iiu'hidod  as  follows:  Much  (luvermneul  sliall  a|)|iiiiiil  Iwo  ('.oniinissiouers 


to  iuvesli";al( 


h 


('(iiijitiiilh/  wilh  the  Cninniissionei's  of  Ihe 


other  fioverumenl.all  tiie  I'aclshavinj;  relaliduld  seal-lift^  in  |{ehriiif;'sSea, 
and  Ihe  measuriis  nercssary  fur  ils  projier  iii'oleclinii  and  prescrvalion. 
The  four  C.ounnissioncrs  shall,  so  far  as  llujy  may  he  able  loagriie,  make 
a  joint  lU'porl  In  each  of  Ihe  Iwn  (invernmiMils.and  lliey  shidi  also  report. 


cither  jointly  or 


sovcralU  ",  —  even  in  Ihe  event  ofdisiiijireein}'  they  are 


slill  authorised  In  report  jninlly,  Ihonuli  nnl  i-erpiired  In  dn  so,  —  "  In 
each  (lovernmenl  on  any  pninjs  upon  whiili  Ihey  may  be  unable  In 
afjree.  These  Uepnrls  shall  nnl  he  made  publie  ",  and  sn  forth.  The 
investigation  vvas  to  be  a  Jnin/  inveslii:alion.  II  was  tud  the  absurd  pro- 
vision of  the  (invernmenlserealinf;  by  Trealy  wlial  eaili  mif;hl  liaveerealed 

//'//■/''  mission  to  Alaska  In  prepai'e   its 


Ini'  ilsi! 


vithnnt  Ti'i'atv,   —  an  ^'x  , 


it  N\as  nnl   a  prnvisinn  thai 


•h  (iovei'umeni  shnuld  send  two 
Attorneys  up  to  Alaska  to  iialliei- evidence  on  its  side,  leaving'  lh(>  other 
side  to  lake  care  of  ilself  in  Ihe  same  way  or  in  any  oilier  way  it  Ihoiijiht 
pro|ter.  That  needed  no  Treaty,  it  was  lo  appoint  Coinmissinnei's, 
whose  position  eorresponded  In  yoni'  own.  to  inveslifjate  jointly  for  llie 
beneiit  of  both  (iovernmenls.  Ihe  main  facts  uuderhin;.;  Ih(>  (pieslions 
in    dispute:   to  report  jointly    if  Ihey    a^ureiul.   and  jointly   if  Ihey    chose. 


if  thev    wen 


un 


id)le  t 


o    adi'ee,   or  severalh 


Ih 


ind  then  il    \\i 


IS  nrovK 


led 


most  properly  that  tin;  conclusions  and  recommandalions  and  disco- 
vei'ies  of  such  a  joint  Tiibunal.  I  may  almost  call  lliem,  —  a  Commis- 
sion joint  in  ils  character  in  which  bolh  (iovernmenls  weri<  repre- 
sented —  lliat  those  shoidd  be  laid  before  Ihe  subse(|iienl  Tribuiuil,  if 
il  became  necessary  to  have  a  sulise(pienl  Tribunal.  II  is  most  proper 
that  Ihey  should  be  lai<l  before  yon.  but  Ihe  foi'ce  Ihey  are  likely  lo  have 
will  very  lik(dy  depend  upon  Ihe  judgment  of  the  Arbilialors  as  lo 
how  far  they  are  or  are  not  a  cninpliaiuc  wilh  Hie  letter  and  the  spi- 
rit of  this  Treaty. 

Now,  the  funelions  of  those  Commissioners  were  exhausted  when 
Miese  Keporls  were  inade  as  far  as  the  fdlier  Covernmcnl  was  eonceriu'd. 
Tliev  became  /inn//  nf/it lu  \\\w\\  llie\  made  Iheir  icpoil-.  ami  submitted 
them.     Tlii're  is  no  provision  in   Ibis  Treaty  ami  no  <  onlem|iialion  that 


half  the  bodv  after  that,  wilhoul    the  knowledui' 


oiicuri'ence  of  Ihe 


other  hail',  sho(dd  either  make  another  c\|ii'ililion  up  lo  \l;i>ka  or  should 
sit  down  in  London  ami  make  an  iinesli^'alion.  and  make  a  lar^c  body  of 
eviilence   and  a    new    Hepml    on    llio-e   ipieslion',  and    which   at    a  lale 


slati 


IheC 


llie\ 


^h(nllll 


einne  III  anil  lav 


il  1 


lelore  von  as  ev  idenci 


The  whole  spirit  of  Ihe  Tr 


ealv .  everv    woi'i 


I  of  il.  rebuts  and  repudiates 


anv  smdi  idea  as  thai.  What  Ihey  chose  lo  do  for  Iheir  own  liovermuenl 
alter  that  is  no  aifair  of  ours.  Thi'v  may  make  as  iiianv  ltep(M'ls  ami 
invesli^alions  for  their  own  (ioverninenl.  if  their  liovernment  choose  In 
employ  them  l<t  do  so.  as  Ihey  like. 


Mr  Justice  Harlan.  —  Ho  jou  Know  when  the  invcslignlion  was  made 
iipnii  which  Ihis  siipitlemenlal  Iteporl  was  based? 

Mr  Phelps. —  i\o  heller  Ihaii  Voiir  Honor  knows.  I  know  nothing  al 
all  aiioiil  il.  We  never  heard  of  this  supplemenlal  Ueporl  till  llie  same 
lime  thai  yoii  did. 

Sir  Charles  Russell.  —  I  hog  your  |)ardon  ;  you  had  nolice  in  the 
(Counter  Case  that  we  should  present  il,  itnt  only  on  the  question  of 
Itegulalions. 

Mr  Phelps.  —  I  never  read  it.  it  is  undoubtedly  there  if  my  learned 
friend  says  so;  but  il  never  attracted  ni\  attention. 

Mr  Justice  Harlan.  —  What  you  mean  is,  that  the  document  was  not 
seen  by  you  ? 

Mr  Phelps.  —  No;  and  1  do  not  doubt  my  learned  friend's  slalement 
that  il  is  in  llie  (lountorCase.  It  had  notaltracted  my  attention  individually ; 
but  perhaps  my  Associates  saw  it. 

Senator  Morgan.  —  It  must  liavobcen  in  existence  wiien  the  Counter 
Case  was  delivered,  il  an  allusion  is  made  lo  il  in  liie  Counter  Case. 

Lord  Hannen.  —  Il  is  only  rcsering  a  right  lo  present  it  in  future. 

Senator  Morgan.  —  I  spoke  of  the  existence  of  the  Iteporl.  Il  nuisl 
have  been  in  existence  al  the  time  that  the  Counter  Case  was  delivered. 

Sir  Charles  Russell.  —  When  the  lime  comes,  I  will  explain  il  exactly. 

Mr  Phelps.  —  There  is  a  great  (hjal  more  to  be  said  about  these 
llepoiis;  bul  no!  now.  Thai  will  arise  on  the  uKM-its  of  the  Case,  and 
I  do  nol  intrude  lliem  upon  Ihis  question  which  is  only  as  lo  Iheadniis- 
siinlily  of  the  document  olfered. 

Now,  I  sa\  thai  llie  Treaty  does  not  warrant  il.  I  should  have  said 
thai,  in  |)ursuance  of  Ihis  |)rovision,  llie  l;niled  Stales  llirew  those  Islands 
open  lo  this  (jommission,  furnished  vessels,  and  exteinled  every  possible 
facililv.Tliev  went  there  togi'lher,  —  the  four  Commissioners,  as  liiey 
siiiiuid  liavi!  iloiie.  They  went  al  Ihe  same  lime;  bul  llii'V  decliiKHJ  the 
olVer  of  the  liiiited  Stales  lo  furnish  the  same  vessel,  .Mr  I'ostei  reminds 
me;  so  that  they  went  on  llieir  expedition,  and  our  Commissioners  went 
separately,  bul  the  Islands  were  llirown  open  lo  Iheni  welher  b\  llieni- 
selves  or  with  us.  Then  comes  a  Iteporl  which  will  engage  \our  allculion 
al  the  proper  time;  and  now  conies  this  proposition,  thai  after  this  i> 
all,  over,  and  wilhoul  any  new  investigation,  for  il  will  nol  be  prelended 
Ihal  llie\  have  bicn  up  liieri!  again,  I  lliink,  —  al  a  lale  slagt;  in  lli(M:ase 
tliev  can  sil  di'Aii  and  make;  a  new  documeiil  \\IhcIi  shall  become  evi- 
dence? Il  would  nol  be  evidence,  a  lai'ge  pari  of  il,  if  it  coiiu!  in  al  any 
liuje,  if  il  is  nol  invested  with  thai  character  b\  the  Treaty,  and,  unless  il 
comes  in  according  to  the  terms  of  Hie  Treaty,  il  does  nol  acquire  thai 
characler.  I  insist,  Ihei'efore,  in  respect  lo  Ihis  doenuKMit  lhal,  aside  from 
the  general  objection  lo  Ihe  admission  ofanv  evidence' al  all  at  Ihis  stage, 
Ibis  is  especialiv  (dinoxioiis,  because  il  is  an  attempt  to  exercise  functions 
b\  these  Commissioners  that  had  been  exhausted  under  the  terms  of  Ihe 
Treaty    by  Iheir  previous  Iteporl.     Lord  Itoseberv  was  struck,  as  I  have 


—  tiS  — 

siiid,  wlion  Mr  Foslor  pointed  oiil  lo  him  llial  lliesc  Hcpoiis  were  to  l)c 
llic  result  ol'ajoint  invesli}j;ntionaiul  perhaps  a  joint  Iteporl.  —  "  Weiiavc 
piveii  you  ours;  \ours  is  to  he  made  up  in  n>|»ly  lo  ours. "  —  "  Oh  1  no, " 
said  [,ord  llosoheiy,  that  is  not  so  our  lleporl  was  coinpleled,  and  in 
the  hands  of  Her  Nhijesty's  (lOVcrnnnMit  on  such  a  (hiy  "  —  some  dale  in 
June,  I  tliinii, —  "  so  that  you  are  in  error  in  supposing  liial  the  lirilish 
Commissioners  have  availed  themselves  of  tlie  chance  of  examining  your 
Report  hefore  liiev  made  theirs.  "  And  hi;  furnishes  tiie  Iteporl.  How 
is  il  now?  Is  no!  liiis  so  made  up?  Are  these  men  parties  to  this 
cause?  Have  \\\i-.\  a  perpetual  light  lo  he  hcai'd,  and,  when  Iheir  conclu- 
sions are  rejuliul  h\  evidenct",  lo  come  in  and  swear  over  again  or  report 
ovei'  again,  which  is  Ihe  same  lliing  in  ils  elVecl,  and  lo  gather  more  les 
limonyand  more  hearsay  and  conjecture  and  suspicion,  until  the  thousand 
longni's  of  rumour  ai'c  exhausted  and  still  make  it  evidence? 

There  is  onl\  one  oilier  point  which,  I  had  forgotten,  and  il  is  the  last 
remark,  I  have  lo  trouble  you  with.  One  other  ground  for  the  admission  of 
this  evidence  was  slahul  by  Ihe  Agent  of  Her  Majesty's  Government  in  the 
communicalioii  to  Ihe  Agent  of  Ihe  Uniled  Stales  (lovernmeiil,  which 
accompanied,  I  lielie\e,  tiie  notice  of  this  lieporl.  It  was  some  commu- 
nication, wiial  ever  the  dale  of  il  was,  which  stales  several  grounds, 
and  one  was  Ihal  he  Ihoughl  the  Trihuiial  would  he  glad  of  any,  "  Irusl- 
worlh)  informalion  "  thai  would  aid  Ihem  lo  determine  Ihe  ipiestioiis 
hefore  them.  Is  r.r  jnirti'  lestinniiiv  wiiicli  has  heen  concealed  from  Ihe 
other  side  a.iU  no  possibility  of  reply  allowed  I  ••  Trustworthy  "  in  Ihe 
esliniiilion  of  a  Coiirl  of  .luslice?  —  Is  Ihal  trnslworlhv  information? 
Through  what  iiaclv  door  of  the  Triiiiinal  is  il  expecled  Ihal  such  evidence 
would  make  its  appearance  in  I'.ourl  if  il  made  ils  a|i|)earaiice  al  all? 
Truslworlliv?  If  Ihe  Trcalv  doe>  lud  adiiiil  il  vuii  miisl  slill  accept  il. 
because  il  is  so  '•  liustworlhv  "I  I  caniiol  add  anvlhing  lo  the  force  t)f 
Ihal  adjective,  and  I  will  notli'v.  How  far  we  a>e  eiitilled  lo  comment 
U|ion  Ihe  evidence  in  the  Counter  Case  Ihal  has  Ihiis  come  in  against  our 
prolc^^l,  and  as  we  sav  uileih  mil  of  order,  will  <'onie  up  hereafter.  We 
are  now  engaged  uiilx  in  prolcsling  Ihal  Ihis  aiidiliim  should  nol  l)c 
made  lo  il. 

Sir  Charles  Russell.  —  Hoes  aii\  hoih  add  anylhing? 

Mr  Carter.  —  I  designed  lo  close  the  discussion,  bill  I  desire  brevity 
and  I  shall  nol  olfer  anylhing  I'urlhcr  al  Ibis  poiiil. 

The  President.  —  I  call  voiir  allcnlion  lo  Ihe  fad  lliat  we  have  oiiK 
half  an  hour  hefore  lln;  inlerruplioii  of  our  inceling. 

Sir  Charles  Russell.  —  I  caniiol  cuncliide  in  thai  lime. 

The  President.  —  I  dare  sa\  not.  I  menlion  Ihe  fact  hehirehand  in 
order  Ihal  \oii  may  dispose  \oiir  argiimeiil  in  conseijuence. 

Sir  Charles  Russell.  —  If  yai  please.  Sir. 

\\  hen.  Sir,  we  received  the  .Notice  of  molioii  which  the  reprcseidatives 
of  lilt;  (  niled  Stales  llii>iighl  proper  lo  send  intimating  their  intention  lo 
maki;  liie  application  which  has  been  put  forward  Ity  niy  learned  friend 


—  Kit  — 

we  anticipated  a  discussion  wliicli  would  have  been  of  a  legal  character.  In 
other  words,  we  anticipated  a  discussion  upon  what  was  the  true  interpre- 
tation of  the  Treaty  under  which  and  under  which  alone  this  Tribunal 
derives  its  authority,  and  we  certainly  did  not  anticipate  that  this  would 
have  been  made  the  occasion  of  im|)iirlini;  into  the  discussion  tiie  heal, 
the  extraordinary  heat,  that  my  learned  friend  has  manifested,  and  still 
less  did  we  anticipate  that  it  woidd  have  been  made  the  occasion  for 
lliiijliu};  very  broad,  very  wild,  and,  as  I  shall  hope  to  demonstrate, 
utterly  unfounded  suggestions  of  attempted  injustice  on  the  part  of  Her 
Majesty's  (iovernmcnl. 

Mr  Phelps.  —  I  did  not  mean  lo  say  that,  Sir  Charles.  I  meant  to  say 
thai  tlie  resull  was  injustice. 

Sir  Charles  Russell.  —  Weil  I  am  glad  to  have  given  the  opportu- 
nity, at  all  events,  for  a  disclaimer  of  somelliing  which  cerlainly  was  con- 
veyed, in  our  apprehension,  l>y  some  things  that  my  learned  friend  has 
said.  My  learned  friiMid  has  made  Ihese  high  sounding  appeals  lo  justice 
and  lias  lold  us  that  there  can  be  no  justice  of  judgment  unless  there  si 
justice  of  |>rocedure,  what  is  tiiat  —  (my  learned  friend  will  not  suppose 
1  mean  to  be  olVensive  in  saying  iti  —  bul  a  neatly  dressed  platitude? 
Tills  Ti'ibunal  is,  I  admit,  —  nay,  it  is  part  of  our  Case,  —  governed  — 
governed  absolutely  —  by  this  Treaty,  I  begin  by  making  the  admission, 
thai  if,  according  lo  the  Iriie  construction  of  tiial  Treaty,  we  are  not 
entiled  lo  use  and  lo  refer  lo  what  has  been  called  the  Supplemen- 
tary He|>ort,  we  will  bow  lo  the  judgment  of  liiis  Tribunal  as  a  inatlcr  of 
course.  Hut  I  iiope  lo  make  it  apparent,  not  1  will  say  to  a  majority  only 
of  this  Tribunal,  but  I  hope  lo  make  it  apparent  to  cacii  individual  mem- 
ber of  this  Tribunal  lliat  we  are  perfectly  within  our  rights  according 
lo  this  Treaty  in  the  course  liial  we  have  |)ursued  and  in  claiming  admis- 
sibility for  Hie  document  In  (piestion.  Now  I  shall  best  express  the  con- 
densed sense  of  the  argument  which  I  liavi!  lo  address  to  you  by  reading, 
as  I  know  it  is  (he  desire  of  the  Tribunal  that  I  should  read,  our  short 
answer  to  the  conL'iition  on  llie  olher  side,  wiiicli  has  been  reduced 
into  writing,  and  which,  as  I  think  the  I'lesideiit  desired  in  the  previous 
Case,  shoultl  bi  handed  in  lo  lliose  wIid  have  charge  of  the  record  of  our 
proceedings.  We  submit  "  thai  Ihe  supplementary  repoil  of  Ihe  Hrilish 
Coniinissioners  dated  llie  .'tisl  .January  IM!I3  presenled  solely  with  refe- 
rence to  the  question  of  Itegiilalions  and  under  the  |irovisioiis  of  IheTrealv 
of  Arbilralioii  of  the  '2\)\U  of  I'ebrnarv  IH",)2  is  properly  presented  In  the 
Tribunal  and  <hoiild  be  cniisidci'ed  by  tliem  in  the  event  of  their  being 
called  upiin  to  determine  pui'suant  lo  Article  VII  what  if  any  concurrent 
IteKulations  are  accessary.  "  .Ndw.  Sir.  vmi  will  (diservi-  that  puts  in  the 
fore  ground  a  iioinl  obscured  in  Ihe  argmiKMil  of  my  learned  friend  it  puts 
in  Ihe  fore  gionmi  Ihe  fact  tliat  this  Suppleinentary  Iteport  is  not  conver- 
sant with,  iloes  not  pretend  to  deal  with,  is  not  intended  lo  be  used  in 
relation  to  any  of  (he  ipiestions  of  right  raised  in  this  Arbitration,  and  this 
brings  me  to  the  very  heart  of  this  conleniion.     This  brings  me  lu,  in  fact. 
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llio  point  wliicli  iilone  tun  supply  any  jusliliciilion  tor  llic},'ravc  imporlancc 
wliicli  my  Irionds  liave  soujiht  lo  ollncli  lo  this  discussion.  Wliiil  is  Ui.il 
point.  Wliat  is  tlio  Iioart  of  tliis  mystery.  It  is  lliis.  That  m\  hiarned 
friends  desire  tiial  tliis  Triijunal  siiould  deal  witli  all  the  questions  (Mil- 
braced  svilhin  the  purview  of  this  Treaty  as  if  lliey  were  but  one  ques- 
tion, that  this  Tribunal  shall  be  able  to  mix  up  and  to  consider  in  the 
same  raiif^c  of  thoui;ht  and  arfiuuienl  two  classes  of  questions  which  arc 
distinct  in  ihenisehes  and  are  made  distinct  beyond  any  question  in  the 
Treaty.  .\nd  Iherofore  the  lirsl  point  lo  which  I  desire  lo  address  my- 
self is  to  make  it  apparent,  because  it  is  the  foundation  upon  which  my 
wliolc  arffunient  rests  that  not  only  are  (here  two  sets  of  (pieslions,  or 
two  divisions  of  qurstions,  I  should  prefer  lo  say,  dilFerin,!;  in  their  na- 
ture and  as  lo  which  ditlerenl  considerations  as  to  evidence  apply,  but 
that  this  division  marks  out  a  further  division  of  the  functions  of  this 
Tribunal  itself  in  the  considiiration  of  those  two  divisions. 

Now  you  have  before  you.  Sir,  copies  of  the  articles  of  the  Treaty, 
and  I  will  not  trouble  you  by  mor(r  than  a  passing  notice  of  articles  111, 
IV,  and  V,  which  deal  with  the  [)resenlation  of  the  Case,  on  each  side  and 
which  in  .\rticle  V  contemplates,  not  as  u  matter  of  grace  or  favor,  as  my 
learned  friend  scemeii  atone  moment  to  suggest,  but  as  a  matter  of  right, 
oral  argument  before  these  .Vrbitrators  upon  the  (pieslions  involved;  and 
then  macliinerv  havingbeen  provichnl  in  those  Articles  111,  l\',  and  V,  for 
the  |)resentalion  of  the  Case  on  each  side,  by  Case  Counter  Case  and  Argu- 
ment. Article  \  I  |)rocee(ls  lo  set  out  live  points  which  may  be  shortly  des- 
cribed by  me  —  I  think  correctly  described, —  as  claims  of  right  upon  the 
jiarl  of  the  I'nited  Stales  in  relation  to  tin;  snl)j(>(l  matter  in  controvcrsv ; 
and  not  of  right  merely,  but  of  exclusive  right.  The  tirst  (piestion  is  the 
exclusive  jiu'isdiction  claimed  in  the  lieliring  sea,  and  IIk;  exclusive  rights 
in  the  seal  tisheries  which  it  is  alleged  were  assertiid  and  (ixercised  by 
llussia.  riial  point  being  made  ,iii  the  purl  of  IIk;  I  niled  Slat(!s,  in 
order  lo  support  what  is  put  forward  mon;  or  less  s(!riousl\  —  very  se- 
riously indeed  in  the  diplomatic  correspondenc.'  which  led  to  the  Treaty, 
but  which,  if  I  mav  judge  from  the  arguments  presented,  and  the  Coun- 
ter Case  of  lli(!  I  niled  states,  is  now  going  lo  lake  \Nhal  niv  learned  friend 
euphemistically  called  a  subordinate  place  in  Ww.  argument  —  the  second 
([ueslion  is  "  llow  far  wci'e  thes(>  claims  ol  jurisdiction  as  to  the  seal  lishe- 
ries  "  —  "  of  jurisdiclion  ",tha(  is  to  say  thes(!  excl(isiv(!  claims,  "  as  to 
seal  fisheries  rcscogni/cd  and  conceded  b\  Ci'eal  ISritain  ".  .Need  I  do 
more  than  point  out  in  passing  lo  the.lurisls  wlioio  I  am  addressing  that 
upon  that  alli;gation  was  intended  to  Ix^  asserted  a  chiim  b\  the  United 
Stales  based  upon  loTig  user.  ac(piiescen('(,',  and  recognition  of  certain 
siq)pose(l  rights,  >o  llial  (ireat  Urilain  was  to  be  ex(  hided  from  the  con- 
sideration of  those  laws  which  regidale  lerriloriai  jnri-idiclion  and  cognat(! 
rights,  and  was  in  the  laugnag(!  of  lawyers  lo  be  estopped,  to  b(!  pre- 
vented fi'oin  sa>.ing  that  these  rights  <o  njcogni/cd  had  no  legal  lounda- 
li<m  or  suppoi'l  in  inlernalional  Law  at  all. 
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The  third  (lueslidii  i(<  siihsidiary  lo  Ihcso  :  "  Was  the  body  ol'\val<ir  now 
known  as  (lio  IJehiinf,''s  sou  inchidod  in  Iho  |ilinisi'  "  Pacific  Orciin",  as 
used  in  Iho  Ticaly  of  \H-2'.\  hohvopn  (In-al  Ifritiiin  and  Uiissia,  and  what 
rigids,  if  any,  in  Ihc  Kchriiif^'s  sea  wi-n-  iidd,  and  cxclnsividy  (sxi^n.'iscd 
by  Uiissia,  alli!!' said  Treaty".  Aj^aiii  a  (picslioii  (d' rij;ht.  Aileiiation  on 
Iho  purl  olMircal  IJrilain  that,  whatover  may  iiave  i((!en  lh(!  anlecedenl 
slate  of  lhinj;s,  Ihal  passed  awa\  and  was  removed  by  Iho  Ti'ealy  of  1823, 
l)e(;anso  liii'  Treaty  of  IH:2.">.  according  lo  llif  contention  of (Ireat  lii'ilain, 
};ave  in  express  terms  ri;;ldsoflishinf;aniongsl  other  rifjlds  —  I  slniiild  liavo 
said  it  reeofsni/.ed  —  mil  i;ave,  bnt  recofini/ed  rif^hts  of  tisliinf;.  amon);;st 
ot  tier  rifjid  sin  I  lie  Pacific  Ocean,  wiiiciiwasacompi'chi 


i\ep 


Mided 


lo  inehidc  Hie  Ikdiriiii;  sea.      .No,  said  tlie  I'nited  Slates,  the  Ueliring  sea 
was  h'fl.and  left  desif;iicdl\,  out  of  Hie  Treaty,  and  wiialover  rights  lltissia 


chiimcd  and  (txereised  to  |{(dirii 


a  were  left  iintoiiciicd  In  tlialTreat\. 


I!ut  now,  accordiiif;  to  m\  learned  friend,  this  has  become  a  snixu'dinatc 
([ueslion.  Me  has  referred  to  tliat  dislinguislicd  man  now  passed  away,  a 
man  whose  aiiility  both  Hemispheres  liave  recojinizcd  and  aciviiowiedf^cd, 
sonnt  of  whoso  able  communications  and  ai'giiments  npuii  this  matter  I 
shall  have  to  consider  at  a  later  shii^e  of  this  discussion.  Itnl  what  did  de 
say  ii|ion  this  iinestion?  Writing  on  IIk'  ITHi  Decemher  IH90.  I  am 
roferi'in^  to  page  2().'J  of  the  Appendix  lo  the  Case  of  the  liiiled  Slates, 


Vol 


nine 


I 


ho   wi'ote  ill   Ibis  hiiiKiiaiic 


Le;;id   and   dipiomalii 


(piestion-i,  apparenllv  complicated,  are  often  found,  after  proloiincd  dis- 


<aissio 


II,    to  deiieiid   on 


Ih 


'lllemenl  of  a  siii^rh 


lint.     Such,  in   lb 


judgment  of  llie  President,  is  the  position  in  which  the  lliiited  Stales  and 
(ireat  Hrilain  lind  lhemsel\es  in  the  pending  controversy .  loiK  liing  the 
li'ue  conslriiclion  of  the  liusso-American  and  Anglo-lbissian  Tn^ities  of 
IS2i  and  IS2'>;  "  and  Humi,  after  dewelliiig  upon  that  lor  a  niomeiil  he 
goes  on,  "  If  liroat  liiitain  ciiii  maintain  her  position  Ihal  the  ileliriiig 
sea  at  tlii>  time  of  the  Treaties  with  llnssia  of  IS21  and  l<S2.'>  was  inclmhul 


in  the   Pacitic  Ocean  Ihe  liovernment  of  Hie  I  iiiled  State 


s  has  no  we 


II 


grounded  complaint  against  her:  "  and  yet  wc;  an;  now  told  by  m\  lear- 
ned friend  that  Ihe  importance  of  this  ([ucstion  is  receding  iido  Iho  hac'K- 
groiind  and  is,  after  all,  only  a  subordinate  (pieslion.  Why  il  suits  the 
exigencies  ofllie  discussion  of  iiiv  learned  friend  to  assume  thai  position 


all  be 


coim^  apparent  when  il  i<  more  gi' 


rmaiie  to  the  matter  in  hand   li 


enlarge,  as  I  miisl  at  a  liiler  stage  i-nlarge,  upon  this  branch  of  the  argu- 
ment and  of  Ihe  eonlroversy.  What  is  the  next  (|nestion?  hid  not  all 
Iho  rights  of  Ibissia  as  |o  jurisdiction  ami  so  on.  pass  by  Ihe  cession  of 
IS()7  wlioii,  as  vou  know,  the  I'nited  Slates  of  America  ac(|tiired  by  ces- 
sion of  that  \ear  18(17,  Ihe  district  of  Alaska  and  the  rights  properlv  in- 
cident to  Ihe  lerrilorial  cession  of  that  coiinlrv  —again  supporting  tlieii- 
derivative  title?  I'inally.  Has  llniliniled  Slates  ans  right,  and,  if  so,  what 
right  of  prolection  or  prop(!rt\  in  the  fur  seals  fre(|uenling  the  Islands  of 


the  I  iiiled  Slat( 


Iteli 


nil; 


a  when  such  seals  are  I'oimkI   oulside    Ilii 


ordinary  Ihreo  mile  limit; 


—  7»  - 

Now  I  liiivc  read  llicse  qiieslious,  I  would  siibmil,  —  and  I  nppcal  to  llio 
jiidgmonlol'any  single  Arbilrnlor  who  hears  me  —  and  I  do  no!  understand 
my  learned  I'riond  even  lo  suggest  llie  conlrary — llial  every  oneol'lliose 
questions  depends  upon  riglil.  As  I  say,  I  do  not  understand  that  lo  he 
disputed.  Hul  wiial  follows  I'rom  that?  Wliy  not  only  (hat  there  is  a  dis- 
tinction as  to  the  cliaracler  ol'  llie  (jueslions,  hut  that  this  distinction 
involves  —  necessarily  involves  —  a  distinction  in  the  I'unclions  which 
this  Tribunal  have  to  exercise  in  relation  to  those  questions,  if  there  be 
found  also  in  the  Treaty  (piestions  which  do  not  depend  upon  right. 
What  is  that  distinclion?  NN  ell,  it  is  clear.  Vou  are  a  distinguished  body 
of  Jurists.  Von  are  ciiosen  because  you  are  so.  You  are  liere  not  lo  make 
the  law,  not  lo  declare  what  the  law  ought  lo  bo,  bul  you  are  lo  adjudicate 
upon  questions  of  right  at  tite  Uur  is.  In  other  words,  in  this  respect, 
your  functions  are  distinctly,  absolutely,  solely,  the  I'unclions  of  .Judges 
and  of.lurisls. 

[tut  I  pass  from  those  questions,  and  I  have  to  show  if  1  can  that  the 
Treaty  contemplates  by  this  Tribunal  the  seltlement  of  other  questions 
which  are  not  dependent  upon  right,  which  arc  not  dependent  upon  the 
assertion  of  exclusive  right ;  bul  sou  are  asked  (the  questions  of  rigiil  being 
decided),  lo  apply  your  niimls  as  an  impartial  Tribunal,  and  representing 
not  one  side  bul  both,  recognizing  the  fad  IJial  there  are  other  rights 
than  the  rights  of  the  United  Slates  and  oilier  rights  than  the  rights  of 
fireat  Britain,  lo  fletermine  what  regulations  are  necessary  for  the  proper 
protection  and  pres-^rvation  of  the  fur  seal.  You  are  then  dealing  with 
an  area  of  Ihe  open  si-,i  in  which  the  rights  of  maidxind  arc  common 
and  you  are  asked,  in  Hie  interest?-  of  all  lo  say  what  would  be  the 
just,  the  necessary,  the  proper  I'og.ilations  addi'csscd  to  Ihe  object,  the 
main  object,  of  Ibis  .\rbitralion,  Ihe  preservation  of  Ihe  fur  seal. 

Senator  Morgan.  —  ttoes  the  learned  Counsel  insist  that  that  is  a 
judicial  function  on  our  part? 

Sir  Charles  Russell.  —  Not  at  all.  1  am  glad  llial  Ihe  .Member  of  Ihe 
Tribunal  who  has  addressed  me  is  recognizing  Ihe  distinclion  that  I  am 
drawing.  iNo.  When  sou  get  to  llial  pari  of  liic  Case,  \ou  will  have  lo  do 
what  in  the  interest  of  all  concerned  is  expedient.  Vou  have  lo  stand  be- 
tween these  parties  who  are  in  controversy,  lecollecling  that  each  of  them 
has  a  right  which  must  be  regarded  and  borne  in  mind  and  thai  outside 
the  immediate  parlies  lo  the  controversy  there  are  olliers  who  have  rights 
as  a  pari  of  mankind. 

Senator  Morgan.  —  In  thai  view,  if  I  understand  Ihe  Counsel,  we 
have  something  lo  ordain  in  that  particular  view  of  Ihe  case,  and  not  any- 
lliing  lo  adjudicate. 

Sir  Charles  Russell.  —  ^"ou  have  lo  recommend  and  to  recommend 
with  authority. 

Senator  Morgan.  —  "  Determine  "  is  the  language. 
Sir  Charles  Russell.  —  Yes.  delermine. 
Lord  Hannen.  —  "  l>elermine ''. 
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Sir  Charles  Russell.  —  Dctuniiinc  I  iij,m'(>o  Hint  is  wiml  ynii  Imvo  to 
do  ;  and  wit'ioiil  |)lc(lfi;in}^  myself  for  the  inomcnl  lo  llin  a('('o|)laiu:o  or  llie 
non-acpcplanro  of  llie  word  "  ordain  "  as  dislin^iiisliod  from  llio  word 
"  delermiiio  ",  as  distinniiislicd  from  (ho  word  "  adjudicate  "  wldcli 
possilily  is  correcl.  —  I  can  convey  my  mcanin};,  I  lliirdv,  inlclligihh  ; 
you  iiave,  under  llic  first  head,  lo  dcil  as  Judges  and  Jurists,  under  the 
second  head,  you  have  lo  deal  as  just  men  onhiininfj;  a  set  of  rules  wliicli 
the  imrties  have  left  to  your  delerminalion  and  whicli  you  are  asked  lo 
determine  in  view  of  all  tlie  interests  airected.  Tiiat  I  take  to  lje  tiie 
grave  dislinclion. 

Weil  then  in  what  order  is  this  (jucslion  lo  come  helore  you.  If  my 
learned  friends  are  nshl  or  my  learned  friend  Mr  IMielps  is  rifjlit  in  his 
contention,  there  is  no  reason  why  he  should  not  hegiri  al  wlial  I  would 
call  the  wrou};  end  of  this  discussion  —  why  he  should  nol  say  "  Well,  I 
have  already  f;onc  the  length  of  admitting  thai  these  (|ueslions  of  right  are 
gradually  receding  into  the  Imckground,  I  do  not  aliacli  im|)orlance  to 
them.  I  will  ask  the  Trihunal  to  hegin  with  the  Itegulations  "!  Could  he 
do  so? 

Mr  Justice  Harlan.  —  What  I  wish  lo  ask  jusi  here  is  whelher,  in 
your  use  of  the  wor<l  righls  you  arc  referring  to  the  I'ighls  thai  may  he 
involved  in  the  answers  to  Ihe  lirst  four  questions,  or  do  you  embrace 
also  the  rights  involved  in  Question  .">? 

Sir  Charles  Russell.  —  I'nmislakeahly  Queslion  ."),  —  unmistakeably, 
beyond  any  possibility  of  ai'gumeni  whalever,  yes,  and  Ihe  conlrai-\  has 
nol  even  been  suggested  in  argument  by  my  learned  friend  .Mi'  I'helps; 
absolutely . 

Senator  Morgan.  —  If  the  learned  Counsel  will  indulge  me  for  a 
moment  I  wish  lo  call  attention  to  Ihe  lirst  question  under  .Vrlide  (i, 
"  What  exclusive  jurisdiction  in  Ihe  sea  now  known  as  the  Hehring's  Sea, 
and  what  exclusive  righls  in  Ihe  seal  llsheries  therein  did  Hussia  asseil 
and  exercise  |)rior  and  up  lo  Ihe  time  of  Ihe  cession  of  Alaska  lo  the 
I'nited  Slales?  "  The  |)oinl  I  wish  lo  call  Ihe  attenlion  of  (■.ounsel  lo  is 
whether  the  "  assertion  and  exei'cise  pi-ior"  lo  Ihal  |teriod  by  Hussia  is 
not  the  |)roposition  that  we  have  to  answei'  instead  of  Ihe  righlfulness  of 
Ihe  exercise  and  assertion 

Sir  Charles  Russell.  —  I  Ihink  bolh;  either  would  be  enough  for  my 
purpose,  bul  i  Ihink  bolh.  Ittit  now  I  follow  the  question  addressed  to 
me  by  another  member  ol  the  Tiibunal  and  I  would  desire  lo  give  a  liltle 
fuller  answer  lo  il.  How  are  lliese  (iiieslionsinlroduced?  I  was  pulling 
lo  myself  Ihe  (|ueslion  whelher  il  would  be  compeleni  lo  Ihe  lleprescnta- 
lives  of  Ihe  I'niti'd  States  to  say.  "  We  willdispence  with  all  those  ques- 
tions I,  2,  3,  '(  and  .').  We  will  ask  Ihe  Tribunal  straight  away  to  come 
lo  the  (|uesli(iii  of  itegulations  under  .Vrlicle  Vll  ".  \\oulil  il  be  within 
their  conipelence  to  ask  il.  W(uild  it  he  within  Ihe  lompelenci!  of  this 
Trihunal  lo  yichi  to  that  request.  I  say  emphatically  no,  because  .Vrli- 
cle VI  begins  by  saying  :  "  In  deciding  Ihe  mailers  submilled  lo  Ihe  Arbi- 
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Iralors,  il  is  afjri-od  llial  llic  t'ollowiii};  live  poinis  shall  he  siilmiilliMl  lo 
IIkmii  in  order  llial  llifir  award  shall  rinhraci^  a  disliiicl  decisinn  ii|inn 
each  (d'  llio  said  live  poiiils  ".  Thercfori"  ilu!  dciisidii  id'  llie  Trihiiiial 
ii|ioii  eacii  (d' lliosf  live  poiids  caiinol  lii>  dis|H'iisi>d  willi,  hnl  wiial  is  llie 
order  of  llii' decision,  (lould  lliev  decide  tlie({nesli(ni  of  ltc;;idaliiins  lirsl 
and  then  proceed  lo  llie  queslifni  of  righl?  No.  hecausc  Arlicle  \  II  provides 
litis.  I  need  nol  sa\  llial  an\  inlerprelalion  points  lo  a  eonlin^'cncv.  "  If 
the  delerniinalion  of  the  forepiin};  (|iies(ions  as  lo  llie  exclusive  juris- 
diclion  "  \oii  ohserve  "  of  liie  United  Slales  shall  leave  llie  sulijecl  in 
such  position  that  Hie  coneiirrciice  of  (Ireal  Itrilain  is  iieeessarv  lo  Ihe 
estalilislinieiit  of  !te};nIalions  for  lh(!  proper  proleclion  and  preservation 
of  Ihe  fur-seal  in,  or  hahiliialh  res,M'liii);  to  Hie  ISeliriiif;  sea  ".  Wlial 
is  to  follow?  "llie  Arhilralors  shall  ilie.i  deliM'iiiiiie '"  Ihat  is  lo  sav  if  llio 
eonliiif^encv  happens,  then,  hiil  nol  till  Ihen.  "  the  Arhilralors  shall 
dcterniiiie  wlial  concurrent  lte}.Milalions  oulsidi*  Ilii!  jiirisdi(  lioiial  limits 
of  the  respoeiive  j;overinnents  arc?  necessarv  and  over  what  waters  such 
llefiiilalions  should  extend  ". 

I  think  therefore  thai  I  have  so  far  made  };ood  my  position  —  I  oiif,dit 
not  lo  sav  thai  I  think  so,  as  it  is  not  Ihe  liahil  of  Counsel,  with  iis  at 
least,  lo  express  personal  opinion  and  I  wish  to  };uaril  myself  and  desire 
lo  follow  Hie  course  which  is  considered  the  proper  eoiirsc  in  Ihese  mai- 
lers to  snhniil  these  matters,  and  let  lliem  he  tested  hy  the  slrenjjlh  of 
Ihe  ar^'umenls  advanced  in  support  of  Ihem  vvilhonl  hrinjjin^  in,  and  I 
hope  my  learned  friends  will  ajii'ce  with  iiie.  Ihe  personalils  of  t'.onnsel 
as  a  warrant  for  or  a^'ainsl.  I  am  (piile  sure  that  there  are  many  propo- 
sitions put  forward  in  Hie  argument  whii  h  I  have  had  the  pleasure  of 
readiiifi  preseuled  li\  Ihe  I  iiiled  Stales  wliiidi  I  sluaild  he  sorry  lo  he.  and 
I  think  my  friends  would  he  sorry  Hiemsehes  In  he  coiiimilled  to  as  ap- 
proving Lawyers. 

The  conliM;j;eiicy  is.  Iherefore,  Ihal  if  il  shidi  he  I'oiind  thai  Ihe  mailer 
stands  in  such  .1  condition  of  things  llial  there  is  not  the  exclusive  right 

I iiliarly  ap|)erlaining  lo  Ihe  l.'iiiled    Slales.  which   is  snggesled  either 

uiid(M-  an  inhci'eiil  or  under  a  derivative  lille.  Ihen  thi>  (|Ucslioii  (d'  lli>gn- 
lalions  is  lo  arise.  1  now  Ihiidv  this  the  convenieiij  iiionKMil  for  snpple- 
menling  the  l'urtli(;i'  au^^wer  lo  lh(>  (pn^slion  which  one  of  Ihi'  Trihiinal 
was  good  enough  lo  address  lo  nn^  as  to  Ouesliuii  "i.  The  only  dille- 
reiice  hehveeii  Oneslion  .'i  and  the  preceding  (Jiicslions  is  this,  liolh 
relali>  lo  ipii<slioiis  of  rigid;   holli  are  hascd  upon  allegations  of  right  on 


Ihe  part  of  Hie  I'nilcd  Stales.      The   only   dillei 


dice 


Ihal  whereas  the 


Ouestions  I,  :2,  :>  and  '1  are  hased  upon  what  I  may  call  Hie  derivative 
title  under  Itnssia  und  upon  the  allegation  of  aecpMesecnee  hy  (ireat  Itri- 
lain. Ouestion  .'I  asserts  Ihosi;  rights  of  proleclion  and  of  |trop(<rty  as 
inherenl    in  Ihe  I  iiiied  Slates  itself  h\   virtue  of  its  lerrilorv  and    li'^hls 


inherent  in  itself,  exclusive  of  other! 


That  is  the  onlv  dilTerence.     In 


other  words.  Oneslion  .'i  points  lo  rights  of  an  exclusive  kind  helonging 
lolliel  idled  stales  hv  reason  of  ils  inherenl  powt>rs  as  lerrilorial  owners; 
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I'l- 

iis 

Ills 

In 


Qiioslioiis  I.  2,  Hand  i  iiii'  coiivorsaiil  willi  llio  ulle^alioii  ol"  rif^Iils  of 
llio  saiiK^  Kind  l)iil  hascd  iipoii  a  d(M'ivali\(>  lillo  IVoiii  lliissia,  u  lilli'  which 
Ihity  alli'j^i'  lo  havi>  hrcii  rcco^iiisi'd  lis  (ircal  llrilaiii. 

Now,  I  claim.  Ilici'ct'orc,  lo  have  made  jiood,  so  tar,  Iho  position  with 
which  I  set  oiil. 

Mr  Justice  Harlan.  —  In  order  thai  I  may  ;,'i>l  \our  idea  exactly,  will 
yon  lull  nie,  is  it  yiiir  conlenlion  that  IIk!  arhilralors  cmdd  md  detor- 
mine  lliu  (|Ucslion  named  in  the  lirsl  two  lines  of  \rlicle  VII  ;is  to  the 
cxclnsive  jiirisdiclinii  (d' llii'  Iriilcd  Stales  williont  also  delerniinin^  the 
qnestion  d  the  rij;lil  of  |iro|ierly  in  (Jnestion  .'1. 

Sir  Charles  Russell.  —  I  tliink.  Sir,  I  must  ask  yon  lo  ho  ^'ood  cnuiij^h 
lo  repent  Hint  (|nestion,  and,  if  yon  conid,  in  a  little  londer  voice? 

Mr  Justice  Harlan.  —  Is  il  yonr  |iositiiin,  which  I  want  I"  nndcrstand 
t'nily,  that  the  arhilralors  conId  n<d  dclermiiio  thet|nesli(in  i..  liit^  t'oret'ront 
of  .\rlicle  VII  as  to  the  exclusive  jinisdiclioii  ol'  the  llnited  Stales  wilhonl 
determining;  also  the  quest  ion  of  Iherijihl  of  properly  named  in  (Jnesl  ion  ")'! 

Sir  Charles  Russell.  —  No,  I  say  that  is  involved.  I  have  already 
answci'ed  liial  in  Hie  answer  that  I  have  already  }^iven  lo  you. 

Mr  Justice  Harlan.  —  Yes. 

Sir  Charles  Russell.  —  Von  will  observe.  Sir,  that  Ihe  Ihin^  is  clear. 
"  If  the  (letermination  of  Ihe  forefjoiiif;  (piestioiis,  "  yon  will  observe,  the 
nrjinmeni  is  clear  and  I  lic^-  to  point  ont  that  it  would  have  been  very 
convcnienl,  if  this  idea  was  passinj;  Ihronfili  yonr  mind  or  Ihroujjh  llic 
mind  of  any  mendjcr  of  llni  Tribunal,  if  my  learned  friends  Ihcnisolves 
bad  been  asked  about  il,  because  my  learned  IVieiul  land  therein  I  think 
be  was  perfectly  ri^bti  did  not  siu'k  lo  dr'aw  any  distinction  -uch  as  is 
su}i}j;esled  in  the  (luestion,  nor  incbied  could  he  as  1  submit.  The  lirsl 
words  (d' Article  Ml  are.  "  If  llKMlelciinination  of  Ihe  fore};oinj;  (|uestions 
as  lo  Ihe  exclusivt^jurisdiclion  of  I'nited  Stales.  "  II  draws  no  dislinclion 
between  (Jnestions  "i,  and  Oueslions  i,  2,  :J  and  'i.  Il  deals  with  the 
forofioinfi  Oneslions.  The  forejioinj;  Questions  are  Questions  I,  2,3,  i 
and  5.     That  is  my  iiuswer. 

lint  now,  Sir,  I  proceed. 

The  President.  —  I  would  rather  thai  we  broke  olf  here  if  you  are 
fjoin;;  to  he^in  a  new  part  of  yonr  arjjunient. 

Sir  Charles  Russell.  —  If  you  please. 

[The  Tribunal  then  adjourned  fora  short  lime.] 

Sir  Charles  Russell.  — Sir.  solar  I  havedcall  onh  with  Ibe  cleai'  and 
marked  divisions  of  the  (piestions  and  the  clear  and  marked  dislinclion 
as  lo  the  fiuictions  which  thi'^  Ti'ibnnal  is  called  upon  to  exercise  in  rela- 
tion lo  thai  marked  division  of  the  (piestion.  So  far  I  have  said  nothing 
nbonl  the  Commissioners.  Il  will  be  apparent  lo  the  Tribunal  that  the 
reference  lo  the  Commissioners  appears  in  the  Treaty  in  an  inverted 
order.  That  is  to  say  thai  .Vrlicle  VII  refers  to  the  part,  so  to  speak,  that 
lh(!ir  opponents  are  to  plnv  in  the  controversy  when  it  becomes  a  ques- 
tion of  Hcfiulations  before  the  Tribimal  whereas  it  is  in  .\rticle  l.\  that  we 


liiiil  llio  coiisliliilioii  ol  llio  Commission  ilscH':  and  lliercfori',  willi  llwr 
assent  nl'  Ww  Trilinnal,  I  would  rt'lVr  li>  Arlit'lu  l\  lirsl  iisbein(i,,  I  tliink, 
in  tho  nioi'i-  niilurid  order. 

Ai'lii'lc  IN  |ii'i)\idi>s  llial  : 

"  Till'  Ili^li  (lontrailinn  I'arlirs  liavo  aj;r('('d  to  iippoini  Iwo  C.oniniis- 
sionors  on  (lie  pari  oreacli  (iovornnicnl  lo  make  llio  joini  invrsligalion 
and  n-|ioi'l  ('oinii>in|)lal(!d  in  the  preceding;  Arliclt*  VII  and  lo  inclnde  llu! 
ItMins  ol'llii^  said  a^rncmonl  in  llic  prcsitnt  (loiiM'nlion  Id  Hid  imkI  llial  Mm; 
joint  and  several  reports  anti  recominendalions  of  the  said  (loniniissio- 
ncrs  nia\  be  ". 

Not  "  shall  he"  init  "  may  he  "  :  —  "In  dne  form  snhmitled  to  (ho 
Arbitralors,  should  Ihe  ('onlinj;ene\  llierernr  arise.  " 

'I'lierenpon  it  pro(!i'eds  ;  ••  Thai  eaili  (iovernmeiil  is  lo  appoint  two 
Commissioners  III  inxeslijtale  eoiijoiiillv.  "     And  fuiiher  : 

"  The  lour  Connnissionors  shall,  so  far  as  they  may  be  able  lo  ajjree, 
make  a  joinl  report  lo  each  of  the  two  (iovernmenls,  and  they  shall  also 
Itepiirl  eilher  jointly  or  si-veraliy  lo  (!a(di  (ioNernment,  on  any  points  upon 
which  lhe\  may  he  unable  to  af^reo. 

Then  I'lillows  the  priivision  thai  they  ari;  nol  lo  be  mad(>  pnblie  until 
suhinilleil  III  Hie  Vrhilratoi's,  oi'  nnlil  il  shall  appear  that  llii!  coii(in};eney 
of  their  heiii^'  ns(>d  by  llie  .Vrbilralors  eanmit  arise. 

.Niiw.  lirsl.  it  isclear  from  Arliele  l\,  and  still  more  clear  from  .\rti- 
('!('  Nil  thai  llio  fuiii'liiiiis  dl'  Ihe  ('.nmmissioners  have  relation,  and  rela- 
tion solely.  III  the  ipieslion  of  Ite^nlalions.  Now,  is  that  in  dispiile?  I  do 
nol  think  it  can  be  disputed.  I  do  nol  understand  my  friend  .Mr.  Phelps 
III  have  siifii^estcd  th(^  eonlraiy. 

Mr  Carter.  —  I  do  mil  know  that  Sir  Charles  expects  an  answer  (o 
that. 

Sir  Charles  Russell.  —  .Merely  yes  or  no.  I  anticipated  rifjhtly  that 
llierc  was  no  coiilenlion  about  that. 

Mr  Carter.  —  There  is;  we  shall  not  af.'ree  to  that. 

Sir  Charles  Russell.  —  I  be;.'  yiuirpardoii.  I  understood  you  to  ajjree. 
Now,  I  iiiiderslaiiil  il  In  be  siii;f;esled  that  lli(!  Commissioners  reports 
have  relalioii  In  other  mailers  than  the  mailer  of  Itejiiilations.  Thai 
is  what  I  iindershniil. 

Mr  Carter.  —  Hn'v  relate  lo  evcrylhiuf;  that  they  are  pertinent  for. 

Sir  Charles  Russell.  — Ves;  but  llie  jioinl  is  what  arc  they  pertinent 
for?  To  thai  I  i;el  no  answer.  I'lilherlhe  functions  of  the  Commissio- 
ners I'elale  to  lie^ulalioiis,  or  they  do  nol.  What  is  the  position  Ihiil  the 
Stales  Counsel  lake.  I  certainly  miderslood.  —  I  may  have  been  wronjj;, 
of  cDiirse  I  shoidd  nol  seek  lo  biiul  my  friend  .Mr.  Carter  by  any  statement 
that  my  friend  .Mr  IMielps  made;  —  bill  my  friend  Mr  Phelps  in  distinct 
terms  said  thai  this  was  Ihe  ordinary  case  in  which  om;  question  bein}^ 
submitted  one  way,  olher  (|UCrflions  mighl,  become  unnecessary  lo  con- 
sider at  all  ;  therefore,  if  the  first  live  (pu;slions  were  decided  one  way, 
the  question  of  Heguhilioiis  might   become    wholly   immab'rial.     ISul  I 


reports 
Thill 
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do  not  sook  (o  ruly  upon  iui\  udiiiissioii,  qiinlilMMl  or  nl)soliilo.  I  n^lv 
upon  III)'  Ti'ciiIn  ilsolf,  Wlial  is  \\w.  iiiiilltM'  lo  Nsliiih  tlii'so  n'porls,  lo  iihc; 
my  I'riond  Mr  Carlnr's  slij;lilly  diihioiis  oxprcsHion.  iiro  pRPliiioiil?  This 
at  least  is  clear,  Ihal  Arlicii!  I\  coiilcmplalcs  a  iiniliiincinv  in  which  Iheir 
re|)orls  shall  iiol  he  iistsd.     So  far,  I  lhitd\,  nvc  nf;rec. 

Then  \Nhiil  is  the  riiiiclioii  Ihal  Hie  report  is  lo  plav  and  in  rel'erence 
lo  \vliat(|ni!stions?     I'or  Ihal  wc  have  to  look  to  Article  Ml : 

"  If  the  deterininatioM  ol'  Ihe  rore^oin^'  (picslinns  as  Id  |hi>  cx'lnsivn 
jurisdiction  ol'  Ihe  liniled  Stales  sliall  leave  Ihe  suhjecl  in  such  poiilion 
Ihal  the  concurrence  ol' lli'eal  llrilain  is  necessary    ". 

Then  Ihe  Ailiiliators  shall  determine  that  (pieslion. 

"  To  aid  Ihein  in  thai  determination,  a  repoi'l  ol'a  .Iniiit  Commission, 
lo  he  appointed  lt\  the  respi'ctivtMiovernmcnts  shall  lie  laid  hel'ore  them  " 
—  lhen(!xl  phrase  I  will  leave  till  a  later  period  ofnjy  argument  —  "  with 
such  other  evitience  as  either  liovt'cnmerit  nniy  snltmil. 

It  really  passes  inv  liiinihle  capacity  lo  s(>e  what  is  to  he  said  in  ans- 
wer to  Ihe  proposition  wliicli  I  respectt'nily  al't'irm  and  snhmit,  that 
Articles  Nil  and  l\  make  Ihal  clear  lo  deinonstration  which,  up  lo  lliis 
moment,  I  did  not  tliink  was  even  in  conlro<  sy  lielweiMi  ns,  that  the 
uppoinlnieni  nl'  Ihe  I'.iiiiimissioners,  to  l)e;;in  wiih,  and  tlii>  i'(<porl  of  Ihe 
C.onimissioners  conseipient  upon  tlieir  appoinlnienl,  NNas  to  siM've  one 
pur|)0se  and  one  purpose  only  —  lo  aid  the  arhilralors,  slio(dd  Ihe  con- 
tinjjency  arise,  in  determining  the  rcj;nlatioiis  whieh  tliev  an;  In  ordain. 

I  am  a  little  :<urpii;'>il  that  then;  should  lie  an\  (loiilil  aliont  Ihal.  I 
cannot  thiiik  Iheie  is  any  rsil  donhl  in  the  mind  of  any  one  of  the  Trihn- 
nal  whemlam  now  addressing;.  Hnl  (d' course  I  ^'o  further  than  that  — 
much  further  Ihaii  that.  I  say  that  Article  VII  shows,  and  shows  I'or  a  very 
}!;ood  reast.n,  llial  when  \oii  come  to  the  (|ueslion  of  llef,'ulalioiis  you  are 
follow  in;,' and  ohserviuf;  an  order  quite  distinct  from  Ihal  which  you  arc 
observinj?  when  you  are  dealinn  with  the  question  ofrij^ht,  hecause  you 
have  fiot  what  mi};hl  he  called  self-containiMl  provisions  in  Article  Nil, 
showing  what  tin;  Ti'ihiinal  may  have  regard  In  in  the  consiileralion  ofllie 
(pieslion  of  Itef^ulations.  What  is  thiil  '.'  They  are  to  he  aidc-d  liy  llio 
Iteport  of  the  Commissioners;  and  what  else?  "  And  this  rciport  shall 
belaid  hel'ore  them  with  such  other  evidence  as  either  tiovernment  may 
submit. 

Heally  one  has  adilliculty  in  knowing;  what  is  the  construction  put 
opposite  to  this.  .My  friend,  .Mr  I'heips,  says  Ilia!  the  fallacy  in  our  con- 
structions depends  upon  the  misconsliiiclion  which  we  place  upon  Ihe 
word  "  conliuf^ency  "  in  .Article  IX;  and  I  a^ree  —  for  I  wish  lo  come  to 
close  quarters  upon  Ihe  question  —  that  if  my  friend's  construction,  of 
Ihal  word  "  conlinf;eney  "  in  Article  IX  is  Ihe  coire<'l  one,  he  has  advan- 
ced a  Ion},'  way  in  the  support  of  his  ar};umenl;  hut  equalh  by  contrary 
if  his  construction  is  the  erroneous  one  it  is  fatal  to  his  ar};unienl. 

Now,  the  lirsl  thing  is  lo  be  observed  is  this  :  That  Ihe  weird  "  con- 
tingency "  occuis  twice  in  Aiti<'le  l.X.     II    O'cuis  in  the  lirst  clause;  il 
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occurs  ill  llic  liilcr  cl;iii-c.  Is  il  Id  lie  lieliovod  tliul  il  ncciirs  in  (Iidsc  two 
cliiusiis  ill  a  (linVi'iMil  sciiscaiiil  Ilia!  Ilic  same  word  used  in  iluisaiiK!  article 
has  ot)e  nicaiiinu  in  one  |iarl  uniial  Arlicl:  and  anollicr  nicauin^  in  ano- 
tlici'  |iai'l?  .No.  I  do  iKil  lliiiik  Mini  will  111'  ni'^cd:  liiil  I  am  not  a'^kin^ 
t'oraii  aiiswci'.  I  dunnt  think  thai  will  lie  iir^ed ;  lint  what  is  ii  .  meaning 
in  till!  |iiisiliiiii  in  which  il  liisl  a|i|icai's.' 

I  Ihiiik,  liel'ore  I  sniiiiiil  w  lial  the  Tiilninal  liasot'cuirse  alreadv  anti- 
cipated, as  III  the  nieaiiin,:;  which  we  alliihule  In  il,  it  is  hesi  to  see  wlial 
iii\  friend,  Mr  I'helps,  sa\s  alioni  il.  I  am  reading  I'roin  Ihe  jiriiil  ol' 
llie  shiirlhand  mile  III' Hie  ar^nmenl  \e>lerda\  eveiiiiit:.  al  |ia^e  17  ol' Ihe 
|iriiil.  i:l  Ihe  end  ol' Ihe  so'iiiid  larj;e  clause,  ahmil  Ihe  middle  ol'  Ihe 
|ia^e  :  "  These  ie|iorls,  sa\s  Ihe  'i'realv,  shall  not  he  made  |inhlii  Ihev 
shall  he  sniniiitled  In  Ihe  Arhilralors  or  il  shall  he  considered  ". 

'i'hal  Ihe  conliiiueiiev  of  llieir  liein^  used  h\  Ihe  \rliilralors  caiinol 
arise.  It  is  said  that  that  conliiij^encs  relfrs  to  the  i:onliiif;eiiiv  of  the 
decision  ". 

•'  II  is  said  "  oii};lil  also  lo  |irece(le  lln    iie\l  -enleiii  <•. 

"  Il  is  said  Ihe  conlin^enev  is,  wlu'llier  Ihr  VrhiliMlm's  shall  decide  in 
favor  III' or  auaiiisl  Hie  claini'^  nf  li^lil  whiili  Ihe  I  iiiled  Stales  lenern- 
iiieiil  have  set  ii|i.  We  repaid  llial  as  alliif;elher  erroneiins,  ||  is  Ihe 
coiilin;:enc\  uf  the  \rliilralioii  ilsell' —  the  ciiiiliiij;enc\  of  there  lieiiij; 
ai)V  aril  Iralii  ii,  not  Ihe  cnnlinuencv  of  Ihe  decision  on  lite  |ireviiiMs 
(|nesli(ins  llial  Ihe  Arliilialion   shall  reach,  il'  il  lakes  place   '. 

Thai  meaning:  is  siil'licienlK  olixiMiis:  lii.j  i|  is  made  clearer  if  Ihe 
'rriliiinal  will  refer  to  |iat;e  ,">il.  Ihe  last  senlenci'  hiil  !wo  al  the  hollom  of 
the  |iaj:e.  Von  will  oliserve,  sir,  Ihe  sentence  liej;innin^  "  hoes  i|  re- 
fer  ". 

'•  hill's  it  refer,  as  in\  harned  I'lieilil  will  coiilend.  Ill  Ihe  conlillf;i'||C\ 
of  the  'ri'iliiinal  deciiliii^  ai^ainsl  Ihe  I  iiiled  Stales  nil  Ihe  li\e  i|nes|i(iiis 
Ihalare  lirsl  |ii'(i|ioniided,  or  dues  il  refer  lo  the  cunlin^eiicv  of  Iheirlieini.' 
an\  arliilraliiiii  al  all .' 

Thai  is  lo  s;i\,  Ihiise  w  liii  ,ir:;iie  nii  lieh.ilf  tif  llie  (ioveriimeni  of 
Ihe  IJlieell  cnlllend   llial  il  ili'|ienils   mi   Ihe  cii|||jn;:i'l|c\    uf  Ihe  decisinn   ill 

a  |iarli<'iilar  wa\   >>(  lie'  li\e   (|iiesliiiiis.      ••    I         sii\s  Mr    I'lieljis,   ie|ire 
senliiij;  Ihe  I  iiili'd  Si, lies,  •■  ((inli'iiil  lli.il   llie  CLiilin^encv    referred  III  is 
the  conlin^ei'.cv  of  their  heiiit:  ;uiv   arliilcilinn   al   ,,11      .       The    issue    is 
Iherel'ore  cIc.'K    jniiied  helweii  lis.      M\   le.inied   fri.  ml    has  slated    with 
j;re.il  clearness.  \«lial  he  means  is  \\tv  iiiiislriiclion.      He  ,iilii|ils  one  cmis- 

Irilcliiili  :  we  adiijil    Ihe  nllier. 

And  linalh.  Ihe  last  relereiiee  I  s|i;i||  jmi  hie  vmi  with.  Sir,  islhekisl 
|iaiaj;ra|ih  Inil  one  <iii  |iaf;e."»l.  uf  He  slmrl  hand  ri'|iorls  where  Ihere 
is  an  iiili'rrii|ilion  ii\  ntie  of  the  Trihiiii.il  |iulliii^  a  i|iii's|iiHi.  M\  h'iemi 
has  ciiiicludeil  Hie  si'iiii>iin'  whieji  eiiiU.  or  lie^iiis  ;i  |iara^r'a|ili.  I  iim  n<>l 
sure  whiili  : 

"  If  Ihe  I liiinniissiiiiiers  agreed,  Ihere  wuiild  he  im  occasinii  for  an\ 
At'iiilralioii. 


"tl 


This  is  slill  rollowiiip;  oiil  llu;  iilna  liiiil  llic  ronliiijioiifv  Iwicc  rcfrnvd 
lit  ill  Ailiiic  l\  rtil'iirriul  In  llic  ((iiiliiijii'iuv  nl'  (licic  JK'iii};  iio  Arliilriilion 
ill  all. 

"  ir  till!  ('.Diiiiiiissiiiiicrs  af;r(M',  "  sa\s  Mr  i'lii-lps,  "  llici'i'  ssniild  he 
III)  Mil  iisiiin  rm   ail),  ai'liilialioii.     'riioii  Lunl  llaiiiii'ii  asks  Ilic  (|ii)>slioii. 

"  W  lici'i'  is  llial  I'liilxMlii'il  in  llir  Tri';il\'.'  Is  il  aiiv\vlii'i'i>  iMiilxidiod 
ill  liif  Ti'iNilv,  llial  if  Mil'  ('.Diiunis^iitiii'i's  a^ri'i'il  Mm-  Arliilralinn  woiilil 
mil  j;()  (III .' 

Tliis  is  a  M'i'v  |ii'i'liiii'iil  iiiallrr.      .M\  ii'aiiicil  riiiMiil's  answer  is. 

"   No.  voiir  liiirilslii|i,  il  i-;  mil. 

Now.  Ilii'i'i'l'iirc,  till'  i|iii'sliiiii  is  llir  (|iii'-i|iiiii  llial  is  ili'risivc  ill  lliis 
mailer.  a>*  il  seems  we  liolli  lliiiik.  —  \\  lial  is  llie  meaning;  ol'  llio  wurd 
"  »()iiliii);eiii\    "  ill  Arlicle  IX'.' 

.Niiw.  lei  me  ^iiar<l  iiiNsidf  ii|iiiii  (iiie  iniilli'i'  ol'  eoiislriielioii.  'I'liis  is 
a  i|iiesliiiii  III' llie  eoiislnielioii  ol' llie  Trea!  t  :  ami  aillinii^h  I  do  iiol  deny 
lliiil  on  |iiiiiils  wliei'e  llir  Tiealv  j^  amlii^>.<.r;  il  iiia\  he.  and  has  lieen  so 
re};arded  hy  |irevii>n>  liilmnals  i'on>lilnleii  liki'  lliis.  adnii-^^ihle  |o  relei' 
III  llie  iie^'olialions  wliieli  led  iip  lo  (he  Treats,  in  order  lo  delinu  llie  >;di 
jei'l  mailer  .il'  llie  Treatv .  llie  snlijeiliiialler  rererred  lo  the  Irihiinal.  elc. 
I  deny  llial  where  Ihe  Treah  iNell'  is  elear  and  iin.iiiihi;^niiii>.  llial  llie 
relerenee  lo  w  lial  l.nid  Sali-hiiiv  may  li.ivc  Ihon^hl  or  said  or  wrillen  in 
his  I'.aliinet.  Ihe  i|iie-<liiin  of  Ihe  TriMly  hein^  a  mailer  ol'  royal  |i>'er(i^a- 
li\e  and  llierel'ore  oleveeiiliM' aelioii  in  Ureal   Itrilaiii.  ran  he  invoked  in 

Mm n^lriii'lion  oriheTre.dv:  and  ei|iiall\   we  know   Ihal  hy  Ihe  Coiisli- 

liilion  ol'llie  Iniled  Slali'o  Ihr  head  ol'  Ihe  exeiiilive  llieie  aniiol  hiinl 
Ihe  eoiinlr\  li\  a  Treaty.  Inil  Ihal  il  mii-l  he  a  mailer  a|  jiroM'd  li\  Ihe 
Senate  III  :i|i|iro\ed  li\  a  eerlain  |ii'o|ioi  lion  ol'llie  Senate  \,i;reeil ;  hut 
we  II  i\e  no  more  to  ihi  wltli  diseiissiiins  ill  Senate  nr  oil!  ol'Seiiale,  or  as 
lo  what  inlliieneed  llii<  Senator  or  Ihal  Siiiator  in  t|i  ■  view  Ihal  he  look 
ill  ^ivin^  his  \ole  tor  or  a;:.iiii-t  the  .ii'innation  of  Ihe  treaty  lliaii  we 
ha\e  to  do  with  Hie  Ihon^ht'.,  o|iiniiin~^  writiii::-.  -ivinns  ol  Lord  Salis- 
hiiiN  di-eiis-in^  the  mailer  with  lii^  eolleaiines  or  eonvev  di;  his  view  ^  hy 
di|iliiiiiatie  i'ii<'re-i|iiiiideiii'e  to  Hie  re|irr-i  ntalive^  of  Ihe  Crown  in  fiirei^n 
eoiinlries. 

Tlieii  is  Hii-  e|,ar.'  Is  il  a  ill. liter  ot  doiilil  \v|i,il  tills  I'onlin- 
jii'liey     "   .'ilealis  .'      Let  n--  ^ee  the  roiinei'tion  iliwjii.liil   i<  ll-ed  : 

"  The  I'roiil.aelin^  I'.irlies  |ia\ea;;reiMl  to  a|i|ioiiil  Iwo  I jimiiiissioners 
lo  re|iiirt  on  Hie  pari  of  eaeli  tioveniineiil  to  make  Ihe  joint  invesli;;alioii 
and  to  Hie  end  that  the  joint  and  several  rejiorls  and  rr.'oiiinieiidation " 

Can  il  he  sii|i|iii>M'd  Ihal  Ihe  reromnieiidalioii-  liad  aiiylliin^  lo  do 
with  the  i|iie>tioii  ol  dei'ision  and  lei;al  ri;;lil  .' 

"  of  said  Coiiimissjiiiiers  may  he  in  due  form 

What  .' 

"  Milniiilled  to  Hie  \rlnlr.itor~.  -hoiihl  Ihe  ■•titiimiMiT;  Iheref'or 
arise. 

Il  i>    not  >nliiiiille(l   to   a   Irilinn.il   ol  aitiilr.ilioii  n    /,ii\l  /tn/n   U,    he 


no    - 

consliliilcd.  Iiiil  il  is  siihmillod  lo  llic  Tiil»imal  \\\\\r\\  liy  lliis  Trvaly  is 
foiislitiilcd  ;  and  llifrid'oro  In  siigiiosl  Ihiil  il  \\.i~  in  llii'  roiiliMiiplalion  of 
llie  parlios  (o  this  Trouly  lii;d  llic  roiiliiif^cnry  roforrcd  lo,  as  lo  IIiimt 
hiiin;;  arhili'alion  al  all,  caniiiil  lie  -ii|i|nirh'c|  willi  aii\  >lio\\  of  n'ason  wlia- 
lovc:    'I'lip 'I'liliiinal  i>  conslilnlcd  li\  ilii>  Arlidi'. 

itui  is  llii'i-i'  aiiylhirif;  riirlhrr  I akr  ilia!  cli'ai'.'  Iliiiv  iiii'iid  is  rijild 

in  his  '■onlcnlioii,  il  I'oIImsvs  llml  il  wm-'mIso  i-(irili'iii|ilal('d  Ihal  ii'llic  lioiii- 
inissiniifirs  slioidd  a;;n;{!  in  llicif  ri'|iorl  —  and  llial  is  wlial  my  learned 
friend  does  iml  shrink  I'roni  saxin:;  -  -  Ihal  if  llie  ('.oniinissioners  slionid 
ai;ree  in  llieir  rcjiorl.  Iliere  i»  In  lie  im  arliiliMlion  al  all.  Tiiere  are  Iwo 
answers  lo  Ihal.  The  first  an>\\ei'  i>  Ihal  whiih  yon  will  already  have 
^aliiered  i'roni  niv  ar};iniienl  on  annlhi'r  |ioinl  :  namely  :  Ihal  llii-  Com- 
missioners had  nothing'  lo  do  willi  llie  i|ni-slions  id'  ri^dd.  and  Ihal 
\ilie|e  \|  e\|ire»s|y  slifxHales  Ihal  llnre  shall  he  a  di-linel  decision  hy 
Ihe  \rliilr'alors  n|ioii  llio-e  li\e  i|ni'-liiin>.    Thai  iN  answer  nnnd)er  one. 

.\ns\Nei'  nnndier  Iwo.  eijualh  i  leai'  ami  eipialh  eoneliisive  :  Thai  if 
lli(!  r.omniissioners  had  agreed  in  Iheir-  re|ii>i'l.  and  had  a,::reed  in  llieir 
I'ei'onimandalioii.  iimI  oiiK  i|iie>  Ihi-  Treiils  iinl  make  il  idili^'alory  ii|ion 
Ihe  .\iliilralor- lo  aei  e|il  and  ae|  n|Miii  llial  rejiorl.  hul  il  in  e\|iie»^  lerms 
shows  wlial  wii-  lo  lie  Ihi-  nlalion  id'  Ihal  re|iorl  lo  Iheir  rnn^idenilioii, 
and  lo  Iheir  deiisioii^  on  Ihe  i|ne>li>ai  ol'  le^^nlalinn^.  \i'lirle  Nil  has  in 
e\|i?"ess  lernis  >aid  Ihal  llie  ii'|iorl  id  Ihe  ( .oiiimi«-.ionrr>  wa-  iiol  In  rnle 
Ihcm.  was  mil  lo  he  a  mailer  whiili  iliey  were  In  iidojil  a»  .1  mailer  of 
eoiir'<e.  wilhoiil  e\erei>-inii  Iheir  own  iiidumeni  n|>oii  il.  hnl  was  a  mailer 
lo  aid  lliem  in  Iheir  deleriiiiniilioii  ii|ioii  IIh'  ipii  ~lion  of  re;;nlalions. 

Thend'ore  ni\  answer*.  a«  I  >nliinil.  are  eleai'  and  iom|ilele,  II  was 
nnl  Ihe  ionlin;.'eiie\  id' Iliere  lieiiif;  an  arliilralion  al  all.  lor  Ihe  Iwo  rea- 
sons I  have  ^iveii.  wliiili  I  hope  I  have  made  iiilellij;ihle  In  Ihe  'I'rilinnal, 

and   wliirll  I  do  mil   de»ire  lo  re|ie;i|. 

The  eonlinj;i'ne\  was  Ihe  eiiiilin>.'eiiev  id' Ihe  live  (|iies|ii)ns  lieini;  doel- 
(!<>(!  in  Ihe  I'ashion  whieh  should  render  Ihe  eonenrreiiee  ol' Ureal  lirilain 
n»'eessar\.  Thai  wa-  Ihe  <  inliiii;eiii\  i'iinlein|daleil  in  Ihe  Ijr-I.  a-  il  was 
III mlinueiii'v  i'onlem|ilal>'i|  in  lli<'  ia-l  pari  of  \rlii  le  |\. 

Imleed.   Ihe    laller  eonneelioii   in    whirl)   Ihe   Wold    "    lonliliueniv      "  is 

used  I'veii  more  s||'«iij;|\  makes  Ihe  Imii'  of  ||ii«  iiinlenlioii  «liieli  I 
,1111  -iilimillint;  apparenl.  Iterance  Ihe  word-  are;  "  I'lie-e  reports  -hall 
mil  he  made  pnlilii  until  lh<'\  -hall  he  -nitniilled  to  llie  Ai'liilraloi's,  or 
uiilil  a:'.ain  iiiider-liind  il  -hallappe.ir  that  the  eonliti;:enr\  ol'lheri-  hidn;: 
ii-ed    li\   the    Arhilralors  eaniml  ari-e.  .Nut  Ihr  riinlinueni  v   of  Iliere 

liein^  an  arliilralion.  which  arliilialinii  hv  the  precedin;^  proM-ioiis  is 
already  conslilnled. 

If  il  had  not  heen  for  the  inlrodiiclioii  ol  cerlaiii  oilier  topic-.  I  •lioiild. 
Sir.  Iia\e  Irll  nn-elf  jn-lilii'd  in  -illin^  dnwii  :  lint  I  Mippose  Ihal  I  onj;!)! 

In   refer  In  tile  iilher  topic-   thai   ha\e  1 11    dr, ill    willi   |i\    iii\    learne<l 

friend. 

I, el  nie.  however  liefore  I   leave  these    \rtic|i-,  m;ike  -oiiie   reference 


-Sl- 
id ii  V(!i'v  —  if  I  niii\  i'('>|ic(lfiillv  siiy  sd  —  ihmiIc  (■((iiimcnl  llirown  mil  li\ 
(iiic  itl' IIm-  mi'iiil)fi«  111' llic  Trilimial,  ii  ri)inini<iil  wliicli  I  coiiriss  -rcin- 
lu  nil'.  IIS  l':ir  IIS  I  ran  JLiil^f,  Id  lie  \M!||  Ibiinilctl  in  ono  iiarlicnlar.  I  iimlri- 
slnod  IJial  cninniciil  Ici  ainoiinl  lo  lliis  —  I  iln  nol  rpfjiinl  il  as  Ilic  jiid};- 
iiicnl  even  III' IJM'  iii(li\i(|iiiil  iiicnilMM' nl' Ihi'  Triliiinal :  liiil  I  imdi'i'sldod  il 
lo  incaiKllial  liii'  n:|Mnt  i'iiiili-in|iliili'd  |i\  Ariiclcs  \ll  and  l\,  l<i  lie  a 
ic|pcn'l  williin  llif  nii-aniii^  ol' lliosr  Ariiclcs.  niiiilil  lo  Ik;  a  ri'|i(irl  wliirli 
ini^'lil  liii'ii  oiii  lo  III'  a  joinl  or  a  si;voral  r(>|ioii.  Iiiil  wliirli  wliiMliiT  a  juiiil 
or  a  M'M'i'al  ii'|iorl.  >lioiildiii>  roninli'd  ii|iiiii  a  joinl  iiiM'sliualion.  I  iiii- 
dcrslood  llial  lo  ln'  ||m«  sn^^i'»lioii. 

Senator  Morgan.  —  I  inli'iiili'il  lo  |iiil  Ilia!  as  an  ini|iiii'\. 

Sir  Charles  Russell.-  I  am  nol  al  all  >iii'i<  thai  llial  is  nol  |ii-iri-i-||v 
soiiiiil.  I  .III)  nol  al  all  ^iii'r  llial  wlnm  \\i'  rmno  lo  i-\iiniinc  llii-si>  i'i'|iorl'^ 
III  llii'  riiminissioni'i's  on  liolli  sides  il  will  mil  lie  Imind  llial  llii'>  ^^iil 
nol  slainl  Iln'  |i'«|  :  and  llial  aiiiilii'--  i'(|iiall\  lo  llir  ri'|ioi'N  nl'  Iln'  ('.(mii- 
mis>ioni'i'>  on  llii'  pari  ol'  lln'  I  nilnl  Slali'^  and  lo  Iln'  ri'|Mii'N  nl'  Iln' 
('.ommissioiii'i's  I'l'iMi'^i'iiliiii;  ni  a|i|)(pinli'il  liv  (ileal  lliiliiin. 

Mr  Justice  Harlan.  -  I  -n|i|)o»i'  vmi  arc  lamiliai  willi  Ilic  rcji'il 
now  licin^  lalNod  ol'        Ilic  «n|i|ilcmciilai  i'i'|ioil  .' 

Sir  Charles  Russell.  —  ^c- 

Mr  Justice  Harlan.-   f.nn  vmi  Icll  ii>-   lor  s\c  liavc  nol  vcllmd  il  licrinc 
II-  ol'licially  —  wlicllicr  il  i»  a  -i'|iai'alo  rc|iiiil.  Iia-cd  upon  Ilic  joinl  invc- 
li^alioii  llial  \\a«  inailc  in  IH'.H  .  ur  is  i|  ;i  rcporl  liiiscd  upon  a  -iilisci|iii'nl 
indcpcndcnl  in\i"-lii:aliiiii  in  wliicli  liolli  r.mmnissionci''-  parlicipalcd.' 

Sir  Charles  Russell.  Asl'aras  |  lan  jnil^c.  parllv  on  niic.  amlparllv 
oil  Ilic  iillicr.  M\  learned  I'rirml  -aid  llial  he  liad  nol  read  Ilic  repnrl  :  lunl 
indeed  ill  llie  Icllcr  li\  wliieli  Iln;  liiili"'  Slides  Aficiil.  ni\  rrieiid  Mr  I'u-- 
tcr  ri'liirned  llie  rcporl.  il  was  -lalcd  llial  il  was  imiead.  'llial  liciiii;  -o. 
my  learned  I'riend  Mr  I'lieip-  -aid  Ilia*  -iiniclindv  ur  ullier  who  I  ihi 
nol  Know,  ha-  lohl  him  llial  il  cmilain-  a  miinher  ol'  new  depu-ilion-. 
All  I  can  -a\  i-  llial   il  i-  mil  an  accnrale  de-criplion  til'il. 

Lord  Hannen         Sir  I'.harle-.  will  yon  allow  me  In  call  ynir  allcniinii 
lo  a  pa>-a^i'  in  llie  -cm'iiIIi  Arlidc  which  I  dn  imt  IhinK  \ni.  ha\e  com 
ineiited  iipon.'Whal    cim-lriielion   ami    cllcrl   A,,  \nii   ;.;i\c  In   llm-c   las| 
wiird- •     wilh  -iieli  nllicr  evidence  a- eillicr  (invcriimciil  ma\  -iilimil     " '.' 

Sir  Charles  Russell.        I  amcnmini:  In  Ihal.  -ir. 

Lord  Hannen.        I  he;;  ymr  pardon 

Sir  Charles  Russell.  I  had  nol  al  all  rnr^nllen  Ihal:  and  I  am  imw 
leading  iiji  In  il.  a-  miii  will  -ec  in  a  iiioinenl 

t  w.is  ciin-iderin^  al  llie  niomenl  whal  one  nl'  Ihc  I  rihiimd  -aid  a>  lo 
llie  necessilx  ol'  llic-e  rcporl-  lieiiii;  Iniimlcd  upon  a  joinl  iii\c-li^alinii, 
alllioii^h  llii'v  niif.'lil  he  -epurale  reporl-.  I  wmihl  liKc  rnilher  lo  poini 
mil  Ihal  I  dn  nol  mysell'  IhinK  Ihal  il  was  inlemled  -  linl  I  do  nol  nivscH' 
-ce  Ihal  Ihesc  repoils  were  inlenleil  III  he  in.'esled.  I  do  mil  use  llie 
Wind-  in  aii\  wa\  prolancK.  wilh  any  pecnliii.  hiirailcr  ol  -aiiclih.  nr 
Ihal  aiiv  ver\   pecnhariv    ureal   moral  wei-hl  was  iiece--aril\  In  he  i^ivcii 


-  S2  — 

In  lliciii  l)P\(iii(l  wliiil  llicir  inli'iiisic  ronli'nts  would  jii>ilir\.  I  li.ivc  poin- 
l('(l  (Mil  llii'v  \\t'V>'  li>  ln"  iiii'M'  iiiils  III  llic  'riihimal.  Tlicx  vm'I'i'  mil  hi  lie 
Ihi'  nilf  I'oi' llir  riiliiiii;il.  'riii'\  wi'iT  lo  iissisi  llic  jiuijiiiuMil  (if  tlic  Tri- 
liiiiitil.  mil  lo  ilii-liik'  wlial  lliiil  jmi^iniMil  slioiilil  lie;  iiml  Ikm'i-  I  iiiinii'dia- 
li'iv  riiiii)'  Idllir  piiiiil  sii^t;t<sl('(l  li\  l.di'd  llaiim'n. 

irilial  lii'Sd.  il  lii'i'iiiiics  <'iilii'i>l\  iinini|ii)rlaiil— and  lliis  I  sa\  in  lavnr 
111'  Mil'  liiilcd  Slalr>  (;imimis!*i()mT>'  i'i'|iiirl  a-;  nm'II  as  iit  sii|i|ii)rl  <ii'  Ilic 
l'iiniiiii<sii)iH>rs  iit'Cii'i'al  itrihiin  —  il  Iiim'oimi's  i'iiin|iaridiv(>l\  iiiiiiii|i(ii'taiil  In 
iiii|iiiri- wlii'llicr  lln"-i' i'i-|iiii'l>  \m>i'i>  I'mimli'd  ii|iiiii  a  juiid  iiivr-sli};alioii  nr 
ii|iiin  -rM'ial  iiivcsli^aliiiiis.  Tlii'\  max  lia\t>  faili'd  In  riiiii|il\  N\illi  llii- 
diriM-lioii  ^ivi-ii  in  Aiiiiii'iX:  Inil  iT  llii'\  sii|i|ih  nu'aus  nf  iiii'nrinalion  In 
t'MJi^hicn  Mil'  jml::nii'Ml  nl' litis  Ciiiirl  ii|Min  llii' sidtjccl  iii' ri'^'iilaliiiiis.  willi 
wliirli  aiiinr  llirv  ai'i*  rniiviM'^aiil .  Ilirii  IIhv  rnnii'  iiMili'i'  ilii>  head  nl"  anv 
iilliri'fvidi'iirc  which  cilhiT  (invi'iiiim  nl  inav  siil>iiiil ;  '  and  I  dn  nul  sliriiik 
Fi'din  jinlliii^  niv  |ird|id>.iliiiii  as  hi;:li  n  -  llii-<  ;  llial  iip  In  lhi>  hisl  niinnrril. 
whi'ii  iiiM'n->sion  i"  lakin^  jilacr  uii  llir  xuhji'il  nl'  I'l'^nialions.  if  cilhiT 
|iarl\  can  juil  lirrnir  Ihi-  Trilinnal  nialliT  wliirli  niav.  and  in  Ilir  ii|>inidii 
III' Ihi'  i'lilinnal  iinuhl.  In  ail'i'rl  ihi'ii'  jnd^nn'nl  n|idn  lln'  rliaracliM  nl' 
llidsr  I'cunlalinns.  il  is  williin  llii'  ('inn|ii'l<  nic  nl'  cilhi'i'  In  dn  il.  ^  nil 
\\ill  -av.  ari'iii'diiif:  In  llii'  anllinril\  iidn'rciil  in  \ini.  wlii'ii  Ihr  jininl  has 
hccn  ri'aclii'd  wln-ii  ym  lirsiri-  In  ri'lirc  In  vonr  rhamlicr  and  cnii-idcr  liic 
(|ni'sliiin  III' I'l'^tdalidiis :  linl   I  -a\   np  In  llial    niduiriil  —  I  |inl   il  as   lii^li 

as  Ihal     '  \oii  ini;:lil  In  M'ck.  and  yni  nTlaiidv  sxnnld  I nlilli'd  In  seek. 

Ini'  anv  inrmnialinn  whiih  can  lie  piil  Itcl'iirc  vnn  liv  cilhcr  Ihc  i'c|ircscii- 
lalivi'siil'  Ilic  liiili'd  Slali's  nr  Ihc  rc|ii'cscnlali\cs  nl'iircal  llrilain  wiiicdi 
max   liciji  xnni'  ind^nii'iil  n|inn  Ilic  iinc-limi  nj' rc^'lllaliniis. 

Ndw  Ilic  aii-wir  which  niv  leanicd  rricnd  niakc-  and  Ihal  iijidn  whicli 
he  ha^c-  his  ar^iiincnl,  is  ii|iiin  Ihc  ;;riiiind  nl'  whal  lir  lia->  iiccii  |ilca>cd 
In  call  iiianilcsl  iiijii'.licc.      Indeed.  I   Ihink   he  >ai(l   "  milrafjeoiis  injiis- 

llcc      .       I   Ihink   he  llM'd   llnlh   ''\|>l'cs«int|v.        Ihal   dues  Icid   inc.   I'callv    Id 

ask  ihc  ri'ilinn.il  In  riiii«idci' whal  i'>  Ihc  I'lin^lilulidn  nl' Ihcir  nwii  hnd\. 
I  liaxi'  |ininl<'i|  niil  Ihal  il  is  nndnnlileiltv  clear  Ihal  as  icuai'iU  ecilain  nl' 
Ihese  (|ncs|inii*.  w  liirji  |  have  denniiiinalcil  iiiid  :(;;.'in.  I'nr  liiiv  i|v .  denn- 
Mniialc  i|ncsliiiiis  nf  riphl.  Ihc\  aie  >iiii|iK  In  dt'ciije  iw  jmke-  and  as  jii- 
risl-.  I  icallirm  Ihal  |ird|iu>ilinii ;  iii|i  when  I  cmnc  In  Ihe  Inrlher  (|ne>linn 
III'  vvhal  nilcx  ill'  exiilcnce  at'c  In  j:niile  lln  ni  in  Ihe  ilelerniinaliiin  nl  llin^e 

l|lle«lidll  '  nl  I'i^hl  I  liaxc  nlljv  III  |injhl  In  Ihe  Ta-e  nl  Ihe  I  niled  Slale-. 
Ill  Ihr  \|i|ieniliees  |i<  Ihe  (.a-c  nl  Ilic  I  illlcij  Slale-,  In  Ihe  Ciilinlei'  Case 
III'  Ihc   I   iiili'il   Slale-.   .mil    In    Ihe     \|i|ieii,|i(e.   In   Ihe  ('.iMlllIci'  Case  dl    Ihe 

I  nilcd  Slale>.  in  iirdei'  In  <linu  \iin  ami  make  il  iieinnn>lrahlc  Ihal  there 
is,  in  Ihc  \icw  nl'llin-e  wlin  repre-cnl  llial  ;:i'eal  ciiiiiinnniU.  ;>iid  llial 
linTe  is,  acenrdinj;  In  the  cnn>li|iilinn  nl'lhis  'rrihtinal.  |idwer  to  lav  lie- 
I'ln'e  Ihi-  I'lilinnal  wlial  isiinl  le^al  c\ idence  in  a  cnurl  nl' jusljcc. 

I, el  nil  illn-li.ile  il.  ^ll|l  h.ive  -ern  in  Ihc  a|i|iemli\  In  llie  I'.asc  a 
lininli<  I  n|  i|e|iii-ilinM-  nl  lialiM'  Indian-  .unl  nlher  liei-nil-  wlm  |il'nres>  In 
lie    nidle  III'  h'->   e\|ic||-   ii|iiin   lln-  i|m"«linn  III   Ihe  imi'-nil   iil'-cil-.       We 
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liav(!  no!  hail  llie  ii|)|iorliinil\  of  Icslinf;  l)\  llieicaiK  lest  oiCrDss-lAaini- 
iialion  dill'   siiigli!  niii'  of  ilmsn  wilcssos.     \Vi>  havi-  imt  hail   llir  ()|i|i(ir- 

liiiiilv   III' iiii|iiii'iii';  iiiln   llic  ihaiarliT.  Ihi-  aiili'fi'ilt'iiU,  il Iriislwnr- 

Ihiiii'ss  "  —  to  iiso  iiiv  li-ar I  I'l  ii'inls  r\|iivs>ii>ii  -~  of  aii\  mii'  nf  llu'iii  ; 

ami  vi'l  \M!  arc  —  l)i'i'aii<i'  llii'  i-xi^i'iiri' s  nt'  Ilii»  ra>i'  rr  jiiin'  llial  w.' 
shoiilil.  and  hi'i-aiisi'  Ihr  I'liiiililiiliii!,  nf  \\u<  Tiihmial  nnili'iii|iiati's  llial 
SM'  sliiiiihl  —  wiiliiif;  llial  all  thai,  y(/'m//^///  ni/i;//,  shall  hr  ri';;ariliMl  ami 
lalvi'ii  inlii  riiiisiili'iMlimi  liv  lliis 'riihiinal,  lliis  TriliiiiiMl  \\i'ij;hiii;;  Iho  i'\i- 
ili'iii'i!  hv  sinh  mcaii-ia^  an'  availahli'  In  Ihi'iii.  ili>i'oiiiiliii(;  il  \\lii'i'i>  liii'v 
havi!  ri'asim  jo  siisjicil  nitilivi',  nr  whi'i'i-  Ihi'v  si-i-  iiilrinsic  im|ir(ilial)ilil\  ; 
riiiilrasiiiif^  il  with  lh<;  I'viili'm-i-  ti|iiiii  IhiMilliiT  siih'.  ami  li\  litis  iiii'aii>, 
lallliDii^h  mil  slriilK  li'^;al  I'viili'iii'i'  ,  arriNiiif;  al  what  lhi'\  will,  in  llii<  ri-- 
siill.  ri'^aril  as  ri'liiilih'  ami  snliil  ii,ri>i'iiialiiiii  ii|miii  whiih  llicir  jmij^im-nl 
iiia\  hi'  ti'sIimI.  I  liirii  In  lln-  ('.uiiiiliT  f.a.-;(',  ami  ivalK  in  \ii'\\  iiT  whal  I 
iiiiisl  hi'  iiiTiiiillril  III  rail  Ihi-  i'\lrava};anl  i-xpri'ssioiis  id'  iiiv  Icanird 
IVii'itil  Ml'  i'liidjis  as  III  Ihi'  inii|iiilv  uf  mir  |iiillini;sim)i'lliiim  liirward  wliirii 
lh\  ha\i>  had  no  ii|i|ioi-luiiil\  ol'  aiiswi'iin;;'.  I  do  mil  inidi'i'slaird  !i<i\>  in\ 
li'arni'd  IVioml  can  ri'cnm'ilc  il  Id  his  mural  si'iisc  in  |inl  hi'lorc  this  aihi- 
Iralioii  Mil-  mass  oC  nialli'i-  whiih  is  lo  Im'  riuiiid  in  IIm>  C.oiinlii'Casf,  mid 
whirh  \\i'.  havi'  had  no  o|(|)orlnnil\  olanswiTin};. 

Now  li'l  mi'  niakr  rlrarin  Hit.'  Vthili'alorswhal  I  mi'aii  hy  I  his.  |  on  u  ill, 
III  li'll  yni  how  il  is  said  lliis  is  iii>lilii'i|.  II  is  snid  IJiiii  this  ishs  wax  of 
aiisxM'i'  lo  Ihi'  (iasi'  orCii'i'iii  iSrilaiii.  W'i'll  nri-oiiiM'  Ihat  is  a  mrrc  /'uniii 
ilr  jiiitli'r.  Noiii'  id' il  |iui|iiii'U  In  III'  ill  aiiswiT  lo  s|iL'rilir  alli'j;alions  in 
Ihi-  lirilish  C.a'i',  and  i!  miK  m'nls  rci'rri'iiri'  In  an\  pail  nl'  Ihi-.  hook 
lo  si'i'  llial  il  Ihi'i'i'  III'  ininslii'i'  ol'  lln'  kind  wliirh  tnv  li'ai'iii'd  Irii'iid  insis- 
ji'd  i!|Min,  il  iflali'^io  all  Ihal  pnrlion  nrilir  rnili'd  Slali's  ('.niiiiii'r  f.asi' 
whiih  I  lia\i'  s,.p;ii"i|cd  rrnin  lln'  n'sl  ;iiii|  whirji  rnns  willi  lln'  I'vri'ption 
ol' a  I'rw  pai^i's  I'l'nm  pa^r  \'X\  In  Ilii'  riid  of  lln-  volnini',  v\lial  do  I  liml 
Ihi'ii'.  I  liml  IhiTe  rrporls,  ainoii!;-!  olhi'is  —  I  am  nit'ri'K  lakiiifi 
Ihi'si'  as  iilnslralions  — nl'  a  Caplain  iioopi'i'  niaili'  in  Anjiiisl  nl'  \W1, 
Si'pli'inhi'!'  Ill'  IH*,t2,  oMi'  nl'  a  Caplain  (.niiNnn  ni'  lln;  t'llh  Si'pleni- 
hiT  IHU-J.  oiii' III' a  Mr  lAiTinaiin  nl'  lln'  2Slli  Siplrinhi'r  I.S'.C!.  niii'  nl' 
Mr  Slanli'v-lti'iiwn  id'  lln'  4lilh  I'li'i'iiilu'i'  I>S'.il>.  miuI  I  liml  doposilions 
III  a  mmihi'i'  ol  wilni'-^si's  winiiii  wi'in'Vrr  hi'aid,  whom  \\i' have  had  no 
opporliinilN,  I  iii'i'd  mil  -^av  of  ii'o^s-i'\aininin^  or  \\\  impiii'iiif;  into, 
I'sli'iidini;  I'l'iim  )ia;;i'  -'inil  ndd  nii  !n  I  Ihink  paf;i'  IHIi.  'i'ln'ri'lori! 
rcallv  Iliis  crv  nl'  injnsjiri'  is  a-  I  I'onri'ivi'  mil  in  lad  wi'il  ronmli'd. 
liiil  I  wiinl  In  i;n  a  lillh'  I'mihi'i'.  Il  is  said  hy  my  rrii'inl,  mil  only  is 
this  Siippli'ini'iilaiA  Itcpoil  nll'crrd  in  I'vidcmi'.  hiil  il  is  nlVi'ii'd  in  i'\i- 
dfiiri'  niidi'i'  (■irrnmslani'i'-i  in  wliiili  il  is  •;nn^hl  as  a  siipplcnii'iilary 
('.ninmissioin'i's  lli'porl.  In  j;ivi'  il  a  spi'i-iil  sani'lily  or  rharai'liT.  I 
Ihink  llic  iixpri'ssion  ni\  I'l-ii'iid  nsod  was  "  lo  piil  il  on  a  liii;hi!r  piano  ". 
I,i'l  mr  ahsoiidrlv  and  at  nnrir^ilisrli'iin  any  smdi  snjij;u-.tion.  I  claim  no 
spiiial  valni'  li\  tin'  reason  nl'  lh«'  t':nl  llial  llicsf  wi'i'c  CnminissiomMS 
appoiiilcsd  by  'iii'al  Hrilain.  hcymid  inlriii^ic  vahic,  aflcr  wci^hin^  llicir 
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■«liil('iii('iil>.  iiiiilia-iliiip  slalciiu'iils  oil  llic  Mimi-  ■^iihjccl  liy  wiliioso  nii 
llic  |iurl  1)1'  llii-  Iriiti'il  Sliilos  and  jiidiiiii^  uf  llu^  inlii'icnl  wt'i^lli  iiiiil 
pnibaliilily  iiml  ju'iiwct'  ni'  sclt'-i-i'ciiniiii-ndalioii  wliicli  Die  ^^lali'iiu'iils 
I|m'iii'^i'Ivi>>  ('(iiiliiiii  -  Irlaiiii  ill  a  word  no  oilier  wci^lil  lliaii  llii>  iiilriiisii' 
iiii'ril  ol  IIm-  Iliiii^  iUi-ir  deinnmls.  Ilnis  I  comic  hack  lo  iii\  idea  ol'  a 
lew  inoiiieiils  iifto,  dial  \vt!  seek  Id  piil  lliis  in  as  evidence  wicli  iiiidor 
Arlicie  \  II  nia\  lie  received  l)\  llii>  Triliiinal  under  llie  lille  ol  "  siieji 
oilier  evidi'llce  as  eilluM'  (ioverililleiil  iiiav  siiiiinil  ,  "and  lei  llie  sity 
llial  I  do  no!  recede  IVoiii,  linl  slinid  liy,  wiial  I  >ai(l.  (Iial  np  lo  llie 
nionieiil  llial  yon  relin'  lo  consider  llie  (|iieslioii  of  lle;;nlaiioiis,  al'ler 
yon  sliali  lirsl  have  decided,  as  Hie  Trealv  retjiiires.  llie  live  tjiiesliuiis 
orrij^iiil.  raised  lor  yoiir  dislinci  deci-ion,  il  is  within  the  conipeSMiee  ol' 
this  Trihiinal  lo  receive  any  evidence  oll'ered  hy  eillier<iovernmiMil  which 
has  any  vahiahle  liuhl  n|ioii  and  in  relalion  lo  llie  (|iies|ion. 

The  President.  —  ito  yon  con^lrne  this  as  iiieaiiiii);  lef;al  evidence 
or  inroriiiidion  .' 

Sir  Charles  Russell.  —  Ini'orinalion  merely. 
The  President.  -  .Nol  h'fjal  evidence. 
Sir  Charles  Russell.  —  .Not  le^al  evidence. 

The  President.  —  The  words  are.  "  with  such  other  esideliceas  either 
liovernnieiil  may  siihinil  "  \oii  do  no!  c(Mis|rue  llial  as  iiiijiiyin};  le^al 
evidence. 

Sir  Charles  Russell.  —  .No,  Sir. 

Lord  Hannen.  —  None  ol  this  was  |e';al  evidence,  hecanse  il  would 
not  he  siihjecl  lo  cro-.,-c\amiiialioii, 

SirCharles  Russell.  —  .Not  snlijecl  lo  cross-examinalion. 
The  Prosident.  —  riiecoiisiniclion  -oes  rallier  far.     (hw  would  likelo 
know  how  far  it  iioes,  imd  how  lar  il  iloes  not  •;(». 

SirCharles  Russell.  — r.erlainly,  Sir.  Let  aw  make  that  posilioii clear 
hecaiisc  I  think  il  lir^  al  Ihe  very  rool  of  this  mailer.  It  this  is  a  mailer 
whii'h  at  all  weighs  n|>on  Hie  niiiKJ  ol  Hie  Trihiinal.  or  ol  any  one  meni- 
her  of  llie  Trihnnal.  I  wmild  di'siri'  in  enlarge  ii|hiii  it.  and  lo  enlarge 
upon  il  simply  hy  >a\in^  thai  Iheic  i<s  no  pari  ol  ilie  evidence  snhniilled 
on  one  side  or  the  other  winch  i>  lejjal  evidence.  The  I'niled  Stales  has 
no  U'}.'al  evidence. 

Senator  Morgan.  —  \Vli\  i-  i!  called  ■evidence  '  then  ' 

Sir  Charles  Russell.        Iteiaiise  it  is  •■\idenci>.     II  i>  called  evidence 

hecaii-c  il  i-~  e\  ideiin 

Senator  Morgan.        Willioiil  I«im(;  lej^al. 

Sir  Charles  Russell         \\  iHioiit  tiein;;  k-^al  cerlainly. 

The  President.       Kvcn  for  the  iei;al  points. 

SirCharles  Russell.  Kvi-n  hir  Ihc  l.-al  points.  So  far  as  Hie  Ic^al 
point'  ire  conceinedonr  position,  and  I  nnivi  I'liLu^  ^ipon  llial  pre- 
sently,  is  (leal  We  say.  as  regards  tile  tirsi  hk.tr  q  iesli«tMs,iiaiiiei\  thosf 
relating'  l.i  what  I  have  called  the  deriv.ilivc  lille.  or  the  tilh'  founded 
upon   estoppel,  thai   they     involve  uu  4uesliun!>  uf  l««   iSul    aiv   it;ull^ 
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lik('l\  Id  cause,  I  lliiiiK,  iiiij  (Imil)l  or  ain  tlil'liciilly,  or  I  will  vonliire  lo 
•;ii\,  alllioii^'li  I  mn\  Ik;  saii^'iiiiic  Ihi'ri'iii,  an\  dilTiM-eiicc  bctwoeii  lliosc 
s\li(ir('|)i('si'iil  llii'l  nili'd  Slalcs.aiid  lliosc  who  n-prnseriKircal  Urilain. 

Mr  Justice  Harlan.  —  What  (|iicsli((iis  arc  lliosi;  ? 

Sir  Charles  Russell.  -  The  lirsl  four.  'j"lii'\  (Icpcnd  upon  coiislriic- 
lloii  of  |iiililic  doriiiuciils,  and  upon  liis|(iriral  I'acls  —  llioso  lirst  loiii' 
(|iicslions.  As  rcjjardsliic  ."illi  iiucslioii,  llicrclanrcc  llicrc  isa  diirorciico. 
W'c  com.'  llicrc,  imdoiihlcdU  lo  vexed  (|iii'slioiis,  Iml  in  onr  submission 
and  in  onr  jiid},'nienl  —  and  it  is  Hie  posilion  we  have  laKen  in  (In;  ori- 
ginal Case,  and  the  position  llial  \vc  ailherc  lo  —  so  far  as  lliey  depend 
upon  any  I'acls,  those  lads  :n'e  nol  in  dispnie,  and  il  is  upon  the  ipies- 
lioiis  (d'  law  applicai)lc  In  facts  thai  arc  nol  in  dispute  that  the  decision  of 
(|uestioii  .'i  depiMuJs. 

Senator  Morgan.  —  ho  yon  mean  Mimiiipal  law.  or  Inlernalio- 
nal  law  .' 

Sir  Charles  Russell.  — I  mean  holh.  II  is  anlicipaliiif;;  hut  as  the 
nienihcrof  the  Trilinnal  hasincnlioned  that,!  may  perhaps  avail  inysoll  of 
llie  opporliiiiily  of  pointing  out  thai  Ihc  lillc  lo  properlv  can  only  have  iU 
rool  of  title  in  Municipal  law. 

Senator  Morg:an.  —  Thai  is  what  I  understand  yoiu'  C.ounler  t'.as(>  to 
ciuilcnd  fur. 

Sir  Charles  Russell.  —  Yes,  it  can  only  have  its  root  of  title  in  Municipal 
law.  II  may  he  that  if  there  is  a  tlisputi;  hclween  the  Municipal  law  of 
.Vmerica  and  llie  Muiii<ipal  law  of  (ireat  Itritain,  Inlernalional  law  may 
have  a  \oice  in  ^ayinj;  wliich  law  —  which  Municipal  law  is  to  rule.  II 
may  he  llml  Inlcrn^ilional  law  iiiuy  have  an  impoilaiil  voice  in  saving  what 
are  Ihc  Mtnctioii-  wich  Inlernalional  law  will  reconni/e  in  relation  to  !he 
riftMs  of  properly  within  Munii'ipal  law. 

II  may  lie  uIho  that  Internalional  law.  where  the  Municipal  laws  con- 
tlii't,  will  decide  hclween  them.  The  law  of  America,  as  yon  all  know, 
finds  its  source  and  derive*  its  >lreu;;lh  and  its  histcu'v  from  tin;  C.omnnm 
law  III  l'.nf;land.  The  Mimicipal  law  of  each  coiinlrv  is  the  same;  and 
Ihe  rool  of  title  to  property  mnsi  depend  upmi  Mnnicipai  law  :  and.  where 
llio-c  Mimicipal  laws  aj^ri-e,  the  funclion  and  pari  thai  Inlernalional  laws 
plav  in  thai  controversy  is  indeed  a  \t'v\  lillh;  (uie.  Ilowevei",  that  is 
aside  I'nan  Ihc  ipic-liDii  which  I  am  here  disciissin;;, 

Mr  Justice  Harlan.  —  Whether  il  depends  on  Municipal  law  or 
Inlernalional  law,  liow  fai'  does  the  tpieslion  of  Ihe  rij;lil  of  properlv 
depeiwt'  np(M'  the  Im-ts  of  seal  lite  .' 

Sir  Charles  Russell.  I  have  said  Ihal.  in  my  jndi;nient.  so  far  as  the 
tects  ol  seal  lite  arc  material  for  Ihe  (picsiion  ul  law  ;is  lo  propcrlv  in  seals. 
Iliey  arc  nol  in  dispute, 

Mr  Justice  Hairlan.  When  wc  conn'  lo  dclciininc  Ihc  (|ncslion 
wliolher  Ihe  United  Sliiies  has  any  ri^lit  or  properly  in  these  seals  ov  in 
the  lierd,  do  we  I'lmsjder  and  oiijjhl  wi-  lo  lidvc  into  coiisider:ilion  Ihe  facts 
in  seal-life .' 
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Sir  Charles  Russell.  —  Ccrlainh.  Si>  lariis  llicv  arc  iimlcriiil,  cci- 
lainly. 

The  President.  —  I  (liinK  s\t'  liiid  heller  leave  llial  I'oi'  the  inomeiil 
and  ai'^iie  on  llie  poiiils  iiiiv.  heiurt!  us. 

Sir  Charles  Rvsssell.  —  I  slunild  sa>  sn.  I  liave  lieeii  led  a\VH\  iVoui 
my  ar^iiieiil. 

Mr  Justice  Harlan.  —  Tlie  (nieslimi  whicli  I  ptil  In  Sir  Charles  Hiisseil 
was  exaelh  in  Hie  line  of  llie  arfiunieiil  llial  he  was  making. 

Sir  Charles  Russell.  —  Ouile  so,  Sir.  I  hdjie  nohody  Ihinks  Ihal  I 
coinplaiii  ol'anv  (jueslion  nr  itil(>i-ru|ilii)n. 

The  President.  —  I  Ihink,  Sir  Charles  Itnssoli,  \oii  ralluT  swerved 
I'roni  Ihe  original  |ilan  of  vmir  ar^iiineiil. 

Sir  Charles  Russell.  — \\  ell, Sir  •  swerv inn,  "ralhcr implies- -sin in;;" 
I'rom  ii. 

The  President.  —  No. 

Sir  Charles  Russell.  —  I  liavu  heen  a  lillle  indueod  lo  ^o  oul  ol'  liie 
line  hill  I  have  nol  swerved  Iriiin  Ihe  iiroposilion. 

The  President.  — I  do  no!  sa\  Ihal  Ihe  i'aull  was  yours. 

Mr  Justice  Harlan.  —  Sii'  Charles  Itnssell  was  diseussin^  Ihe  (pit^s- 
lionol'lhe  ri^hl  of  properly,  and  upon  whal  ii  resled. 

Sir  Charles  Russell.  —  Do  no!  I'or  a  inoineiil.Sir,  supposolhal  I  <'oni- 
plain.     I  do  nol. 

Mr  Justice  Harlan.  —  And  lhi>  ipu'slioii  I  propounded  lo  hini  was 
in  Ihe  exact  line  ol'  his  ar^iiuienl  and  I  did  nol  inlend  al  all  lo  ..<wer'V(>  him 
i'roni  ihal  line  of  ar^uiiKMil  or  lo  diviu'l  him.  Il  is  evaellv  in  Ihe  line  ol 
Ihe  (piosli(Hi  whiih  he  is  diseiisssiiiji  and  which  we  are  lo  I'misider. 

Sir  Charles  Russell.  —  Wi'll,  Sir.  iiiav  I  I \cused  IVoiii  making  an\ 

coninieni  on  Ihal  ;  hevond  saying  Ihal  I  do  no!  al  all  cnmplain  wlu'lher  il 
was  ill  lh(>  line  of  in\  ari^nmenl  or  whelher  il  was  nol  in  llic  line  of  m\ 
ar^iiinenl. 

Mr  Justice  Harlan.  —   I  did  md  iinderslaml  yni  as  coiiiplainin;;. 

Sir  Charles  Russell.  No  no!  al  all ;  hiil  I  was  in  lliis.  cerise  lakeii  awav 
from  Ihe  poinl  which  I  was  upon.  —  Ihe  poinl  of  whal  i-  Ihe  nieaniii^  ol' 
of  Ihe  word  "  evidiMice  ".  I  did  nol  anliripale  Ihal  |  shoiilil  he  called 
Upon  lo  ^o  inio  Ibis  (|unslioii  el\m(do^icail\ ;  hnl  I  Ihink  as  il  has  heeii 
adverted  lo,  perhaps  Ihe  readiesi  answer  and  Ihe  inosi  praclieai  answer  is 
lo  stale  this  hroad  |iroposilion.  Ihal  Ihere  is  no  pari  ol'  Ihe  so  called  i-\\- 
deiice  in  Ihe  Iniled  Slates  Case,  in  the  \ppenili\  lo  the  Inili'd  Slates 
Case,  in  the  I  niled  Stales  Connler  C.ase,  -  evceptiii!;  alwav-  itiicnioeiits 
of  a  pnhliccharailer.  —  there  is  ill  the  w  hide  mass  of  il  nol  one  ilem  that 
would  he  le^al  (evidence  in  a  Court  of  .liistice  over  which  any  id'  the  dis- 
liiigni-^lied  judges  who  are  here  niii:ht  pir-ide  if  he  were  either  in  Ame- 
rica or  in  Creat  I'ritain.  In  other  wmiN.  llie  \otii<iie  of  material  thai  has 
heen  put  lielore  the  Coiiit  >iiti-lic^.  none  oflliusc  lesls,  — ^  amongst  others 
the  ^reat  lest  of  cross-evamiiialion, —  which  accordiii;,'  to  the  svstems  of 
juiliealure  prevailing  holh  in  Kii^laiid  and  in  I  niled  Stales  would  make  it 
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rweiviililc  iis  siriclly  legal  cNidcinc  iriciiilficd.  .Now  I  li()|ir  I  liavf  coii- 
voy;(l  iii\  iiicaniiig. 

Well  llicii  if  thill  is  so.  I  lliink  llio  Trihiiiial  will  stio — I  lliiiik  you,  Sir, 
caiiiMil  Tail  to  s<m>,  — llial  \\Im;ii  yoti  an;  dealing  willi  Iwocoiiiilrics  wliosu 
sysluni  of  law  and  jiidicaliiic  is  subslr.nliall\  tlu;  same,  and  when  (hoy 
have  hy  Ihe  iireparalion  oC  lliuir  Case  and  Iheir  r.oiinier  Case  and  Ukmi- 
.\|)|)enili<'es  IrealcMl  as  mailer  of'an  ovideneiary  eliaraelcr  lo  he  pnl  hitl'ore 
Ihis  Trilinnal  mailer  whieh  does  not  eome  np  to  Ihe  lesl  of  legal  evidenee, 
lh(>  word  "evidenee"  in  (hesevenlli  .\rlieledoes  nol  meanevidenee  which 
a  r.ourl  of  Law  in  eilher  C.ounlry  would  he  rncuived  if  sirici  objoelinn 
were  lakeri. 

Itnl  now.  Sir.  I  ha\e  nol  yel.  I  am  al'raid.  eoneliided.  Ill  am  right,  llie 
conclusion  so  far  ol'coiirse  is  this,  liial  when  Hit!  (juestion  of  regnlalions 
comes  on  llns  luiiis.  wIhmi  Ihe  point  has  heen  reached,  al  which  alone 
Ihe  Triliniial  'ir(>  competent  lo  considiM' Ihe  (|ueslion  ol' regulations,  Humi 
they  ai'e  chlilled  lo  avail  Ihemsidves  ol' any  class  ol'  evideni'e  within  llu; 
widi;  descriplion  I  ha\e  given  lo  il  lo  aid  thcin  in  Ihat  (pieslion  (d'  regida- 
lions, and  that  evidence  may  In;  sidimitledonlhe  partol'iMlherliovernmenl. 
And  in  connection  with  llie  rigid  o'' eilher  government  up  fo  Ihe  las! 
nuiment  lo  lay  any  mailers  lii'lore  Ihis  Trihiinal  upon  lln^  (pi(;slion  ol' 
regulalions.  let  me  poiid  out  Iwo  things.  Kirsl  or  all  you  are  aware, 
because  il  is  part  dI'  the  IV^aly  of  Arhilralioii.  and  nd'erred  to  in  Hie  'IVealy 
nl'  Arliilraiion.  ol'  one  nl'lhe  mailers  which  com(>s  liet'ore  \on  ullimalelv 
I'or  determination,  namely,  cerlain  claims  under  Ihe  unnlns  nri'iiili  ol' 
lH',t2.     The  iiuifliis  rimiili  {\\  |  S',)2  is  I  presume  in  your  minds. 

The  President.  — •  ^ Vs.  WC  have  a  special  Treaty  I'or  He-  ntmlns  rin-tuii. 

Sir  Charles  Russell.  -  <Jnil(!  right. 

Senator  Morgan.  —  It  i^  hardly  a  special  Treaty,  il  is  madi^  a  |iarl  ot 
the  Convenlion. 

Sir  Charles  Russell.  — It  is  made  a  pari  (d  the  ('.onvenlion  liiil  il  i^of 
il  sepai'iile  diile  and  in  ;i  sepiu'iile  docuniiMil. 

Senator  Morgan.  —  Tin'  inlilicalions  ot  holli  wi're  evchaiiged  al  Ihe 
>^ame  lime        pridiahly  ill  llic  same  momeiil. 

Sir  Charles  Russell.  —  I  hiive  no  douhl.  Sir.  Ihiil  yon  iire  right. 

The  President.  — II  i-  piirl  ol' our  law  -I  iin-an  Hie  law  which  insli- 
liil  's  Ihis  Trihmiiil. 

Sir  Charles  Russell.  —  Oiiilc.  Il  i>  imniiilerial  evccpi  lo  poinl  oiil 
that  IheTreah  ol'  Vrliilralion  is  diiled  :^'.llli  Kehruarv .  IM".I2,  iiiid  Ihe  .IA/'///v 
liniidi  or  convenlion  is  Ihe  IMIli  ol'  .\pril,  I8'.I2.  I  iim  nol  cliiillengiiig 
Hie  correclncHS.  id'  course,  ol' what  yon  sii\  iv,\  Hie  niiiller.  The  poinl  I 
iim  upon  is  diU'erenl. 

The  President.   —  Holh  were  riililied  logcHicr. 

Sir  Charles  Russell.     -  So,  Sir,  il  lia-  jii^l  heen  dialed. 

The  President.       'i'lie  ralilioalii'ii^  were  exchanged  logellier. 

Sir  Charles  Russell.  -  I  poinl  oiil  Ihiil  under  Article  IN',  in  order  lo 
I'acililiile,  proper  eiKiiiiries  on  Ihe  piirt  ot  jler  Miijoh's  (ioxei'iimenl   wiHi 
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a  vi(<\N  Id  IIu>  |ti'i'si'i)liiliiiii  ul' llii- <'iisi- ami  ■h^iiiikmiImiI  llial  liovtMiiini-nl 
lii'lbiT  llii>  Ai'ljilralois,  il  j-^  a^'n't-il  llial  siiilalilo  imthoiis  will  Ix;  |it>riiiillril 
al  iiMN  linu>,  (ipoii  a|i|ilirati(iii,  In  visil  ur  ii-iiiaiii  ii|iiiii  llic  seal  islaiitls 
iliiriiij;  till'  si'aliii^  'casoii  lur  llial  |iiir|M)sc.     Tiii.!  i-  V|itil  ol'  IH'.»2. 

The  President.  -  Tin-  IHlh  „(  April.  IS*.l2.  i>i  llii>  dali'  <>(  llic  Tivalv. 
Sir  Charles  Russell.  —  Thai  I  hax-  slal<>il,  Sir.  —  lli<;  t8lh  <>l' 
April.  18*12.  What  I  waul  lo  poiiil  oiil,  Sir,  is  llial  all  llic  ('omplainl  ol' 
iiiv  Iriciiil  lit'i'c  is  llial  \vi<  wciv  lioiiiiil  lo  si<l  luitiii  iiiirnri^'iiial  Case  ail  thai 
NM>  had  III  sas  —  all  llial  \\v  hail  In  sav  linlli  mi  llii>  (pii'sliniis  nl'  rif;hl, 
and  upon  IIh;  ijiieslions  nl'  lli>^'tilaliiins.  Voii  n<cullocl  llial.  Thai  in  my 
I'rii'iids  at'^unieiil.  Vi<rv  nm'II;  ImiI  Ihmi'  in  April  nl'  IS'.tJ  i>  a  prnvisioii 
llial  in  iirdiM'  In  iMiahIc  Ihi'linvrrniiiuiil  In  prcsi-iil  ils  rasi'.  larililics  an-  In 
hi-  f;iviMi  In  visil  lln.'  islamls.  Thai  is  April  IH".»J.  I  lu-i'd  mil  ri'inii.d 
Villi —  VonknnVN  iMinn;;li  nl'lln-  liislnrs  nl'llu'  rasi'ln  kiinw — llial Uk;  purinil 
a<  lo  which  il  is  iiiipnrlanl.  and  llic  mily  iinpnrlanl  pcriml  in  nrdcr  lo 
jiidf^'o  nl'  llic  cliai'ac|crislii'>,  mi  far  as  Ihcv  arc  iiialcrial.  ol'  seal  lil'c  in 
llic  islands  is  llic  hrccdiiiji  season,  .lime,  .lnl\,  Aii;;iisl  and  Scplcinhcr, 
and  Ihal  Ihosc  arc  llic  I'linr  mniilhs  wilhin  which  arc  cinhraccd  llic  I'nl- 
li'sl,  llic  hcsl.aild  llic  11111-1  cninplcic  np|inrllinilics  Inr  llic  ilispcilinll  nf 
>>cal  life,  \iiil  yd.  n\)  rricnd's  cmilcnlinii  i>  Ihal  even  ii|iitii  llic  i|ncslinii 
nl'  re^nlaliniis  wc  were  In  he  hniiiid  In  deliver  a  Case  liv  Ihc  .'lid  nrSeplciii- 
hir  nl' !S!t:2,  When  yon  rcenllecl  llic  rciiinleiics- ul' Ala>Ka  In  lief;in  wilh, 
ami  Ihc  I'l'iiinlciicss  nl' I'lihilnl' JsIkikI-  Irnm  Ma-k.i.  il  is  nlixiniis  Ihal  il 
ua- i'niilcm|ilalcil  liy  llicM' parlies  Hull  there  >linnlil  hcii  iiiiirh  cxlcmlcd 
opporlniiily.  so  I'ar  icrlaiidv  as  ipicslinii-  nl'  rej;nlalinii  were  loneciiicil, 
iitMllordin^  -mil  inrornialion.  and  such  assislainc  lo  this  '{'rihiinal  on  llie 
ijiic-linii  nl'  rei:iilaliniis  IIS  a  pr'i|iiiif;cil  cmpiirv  iiiij;hl  j;i\e  llicni. 

Senator  Morgan  —  lliil  did  iml  llic  (in  dav-  which  ymi  had  a  v\^\\\  lo 
I  laiiii  aiiipiv    provide  Inr  llial'.' 

Sir  Charles  Russell.  — No.  I  do  iml  kiinw  Ihal  Ihal  nmmiIiI necessarily 
pin\ii|i' Inr  il  ai  all.  Sir.  -iippnsinj;  |hc\  had  cvlciidcil  il  ^{11  ilavs  more, 
whirli  is  llie  period. 

Mr  Carter,  —(in  ila\-. 

Sir  Charles  Russell.  —  \^  he^iii  «illi.  Sir.  Ihc  period  wliiili  is  coii- 
Iriiipliilrd  I'll'  i'\leii-.iriii  is  .'{(I  ihivs  addiliniial.  mil  (io. 

Senator  Morgan.  —  Nnl  cMecdiiif;  Oddavs. 

Sir  Charles  Russell.  I  sa\,  Sir.  ihal  i^  ,iii  addiliniial  ;fll  dav>.  mil 
I'lll  dav-  \Nliicll  is  rnlilcmpiali'd.  hill  llial  ilnrs  mil  rel'cr  In  Ihc  ipieslinll  nl 
llie  iirifiiiial  <'.ii-e  al  ail  Iml  in  Ihc  Cniiiilcr  ( .asc  milv.      .M\   Irii'iid's  cnn- 

li'iilioii  is  Ihal    ail  llii-  niiiilil    In  liase  In in  llie  ()ri;;iiial   Case,      ^■oll 

lollnsv.!  Iliiiik.  Ihal  llial  i-  an  .iii-wcr  li  llie  nlijcclinii.  In  nllier  words 
(he  case  is  In  he  deli\cicil  ai  rordinu  In  Hie  (ermshv  Ihc  !hd  nrScplemher, 
liiniifili  we  nnh  ^nl  iinr  aiilliorily  lo  send  lo  llicse  Islamls  nmier  lliis 
Arlich"  in  April  ol'  IN«.)2.  We  p'l  mir  anllinrily  nnder  Ihc  ('.nnvcnlion 
ill  April  nl'  IH'.li2. 

Senator  Morgan     -  \\asaii\niie  -ciil  In  Ihc  Islands.' 


so 
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Sir  Charles  Russell.  -Oli  \c<.  iiml  his  ||t*|iort  ii|)|)<<iiin  in  Ilit>  Coiinlrr 
Ciisi'. 

Senator  Morgan.  —  lit';:iii  iImtc.' 

Sir  Charles  Russell.  —  Oh  ys  -  Ihc)  witi'  scnl  tiy  holh  "iih  <.  iiiui 
hiilh  sides  have  sul)iiiilli>(l  Ihcot-  lti'|iiii'|s  in  Ihi'ii'  ('.oiinti'i'  V.n-t'.  Itolh 
have  iliiiii'  Ihc  <aiMr  Ihiiif:.  Ms  IViiMids,  a^  iKmiIv  as  we  ha\<'.  have  (l)'|iai' 
It'll  i'roiii  Ihr  idea.  Ihal  Ihr  whidc  msi'  was  In  lie  piil  mil  in  llir  (iii^iiial 
t.asf.  rh('\  ha\c  rhnsrii.  of  cdiir*!'.  lo  -av  Ihal  a  },'rt'al  dual  in  liu'ii' 
r.itiiiili'i' (lasc  whirli  is  rir\>  is  |i\  \\a\  iilaii'SMT.  Iiul  Ihcii  you  can  sa\  llial 
an\lhint{  is  |i\  wax  (d'  answer.  Il  i»  -liiiliv  emieet  in  sense  one  —  everx- 
lliin^'  may  he  snid  in  lie  hs  wa\  id'  an'>wer.  hnl  imU  in  Ihal  sen'-e.  Itut 
I  he  i|nesliiin  iirile^'nlalinns  elands  ii|ii  in  iin  en  I  i  pel  v  diU'erenl  riinliii^.  whii  h 
I  have  (■inleaNDUi'i'd  nmre  Ihan  once  In  make  ilear.  and  if  I  iiase  mil  snc- 
cncdcd  in  making  il  rlear  n|i  In  this  pninl.  I  shmdii  des|iaii' id' making  il 
rieiir  iiy  iins  nii'i'i«  pcocf'ss  nrdisiiission. 

Kill  now.  Sir  I  wani  In  reler  In  annllier  nialler.  M\  IViemi  Mr  l'hel|i-. 
says  "  Oh  hill  lliere  i-  annllier  njijei'linn  Ihal  I  have  In  the  adinis>iliilil\ 
id'  Ihis  Sii|)|ileinenlarN  lle|inrl  ' ;  and  Ihal  nhjeelinii  he  sa;  s  is  lliis  :  Ihe  \r- 
lii-li'  |trnvides  Inr  a  Itepiirl,  if  they  laii  a;:ree.  In  he  niaili!  jnintly  —  il'  lliey 
laiiiiol  a;;ree.  Inr  jniiil  and  several  lle|iiirl>:  and  he  says,  having  made 
line  lte|)n.l,  wliiili  we  lia\e  already  rnnii-lied  In  Ihein  under  llii'  rii'i'iim- 
slanies  whirh  I  will  e\|ilain,  llie\  cea^e  In  he  \i">led  willi  anlhnrily  In 
make  any  nlher  lle|inrl.  'I'liex  heeiinie  /mirti  nf/irio,  my  I'liend  wmilil 
say.  Well,  Sir,  I  dn  iinl  rare  In  ship  In  niiisider  even  Ihal  niieslinn.  I 
iiiyselt' ihi  mil  see  any  reason  why  lliev  inav  nnl  iii:ike  seseral  llepnrls  if 
lliey  are  sn  inimled.  I  dn  mil  >ee  anvlhin^  in  Hie  'I'realy  whii  h  eninpeU 
Ihem  In  e\hans|  ihi'ir  I'lineliniis  in  mie  |{e|inrl ;  hnl  lei  Ihal  pass.  I  hase 
Ihe  elaim  In  Ihe  adniissihiliiv  nl'  Ihis  dni'iinienl,  mil  hy  reason  nt' any 
saiii'lilx  allaidiin^  In  il,  hei  aii>e  il  eonies  I'mni  Ihe  Ciinmissioners, 
lull  as  hein^  evidenee  —  --  nlher  exideme  "  williin  llie  meaning  nl 
Arlirle  Ml  direi'led  and  inlemled  In  inlnrni  Ihe  minds  nl'  Ihis  Trihii- 
nal  iipnii  Ihe  i|ueslinn  nl'  lle^ulalions  when  iind  il'  Ihal  i|iies  iuii  shall 
arisn. 

Senator  Morgan.  —  Hnl, Sir  Charles,  il  mi^hl  slill  hi'  evidenee  miplil 
il  mil,  ami  nnl  have  I'niind  ils  wax  inin  Ihe  leeni'd  in  due  seasnii  aecordiii;: 
lo  IheTrealv. 

Sir  Charles  Russell.  -  I'eireelly,  ihal  is  my  wlmle  ennlenlinn.  Sir 
Yon  have  pill,  in  mie  seiili'iiee,  iii\  wlmle  ennlenlinn,  Ihal,  as  rej;ardsllie 
ipieslions  nl'  lle^nlalioiis,  there  is,  as  iniilained  in  Vrliele  Vil,  pi'ovision 
whiili  has  not  relation  to  the  rest  nl  the  Case;  Ihal  is  lo  sa\ ,  when  Vw 
Arhilrators  enine  In  evereise  indfiineni,  wliieh  is  nnl  jmlicial,  wliieh  i: 
nnl  jiirislieal,  then  they  are  In  seek  sneh  evidence  as  eiliier  linvernnicnl 
can  place  at  their  dispnsitinn —  any  mailer  which  will  have  the  leiulemy 
to  aU'ect   nr  help  their  jiidf,'ment  upon  Ihe  ipies'ion. 

Senator  Morgan.  —  I  Im};  to  saylhat  I  have  he  -n  misunderstood  ill  am 
sup|)osed  to  liaxe  slated  in  any  way  that  the  pnwerln  nrdain  l<eu,ulalions 
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cxisls  only  upon  a  certain  rendition  and  to  bo  exercised  at  a  certain  time. 
Sir  Charles  Russell.  —  I  am  not  sun;  llial  I  follow  yon,  Sir. 
Senator  Morgan.  — I  say  tliat  I  liavo  jjeen  misunderstood  if  I  have  been 
supposed  to  insist  that  tlio  power  to  ordain  Regulations  exists  only  upon 
certains  conditions  and  at  a  certain  time,  —  if  Counsel  will  allow  me  to  say 
so  —  if  this  Tribunal  should  come  out  with  an  award  in  which  the  Regu- 
lations shoidd  be  adopted  or  establisiiod,  and  the  awanl  shoidd  fail  to 
lind  tlie  existence  of  any  of  these  conditions  precedent,  as  they  are  alleged, 
1  tl)ink  tliat  thai  award  would  be  unassailable. 

Sir  Charles  Russell.  —  lam  not  |)repared  to  say.  Sir, thai  the  award 
requires  the  recital  of  any  conditions. 

Senator  Morgan.  —  If  it  does  not  tlien  it  rests  with  the  Tribunal  to 
say  whether  the  conditions  have  occurred,  and  at  what  lime  lliey  will 
decide  the  mailer. 

Sir  Charles  Russell.  —  I'ndoublcdiy.  always  as  far  as  Ibe  Treaty  does 
not  in  express  terms  stale  the  way  in  which  those  questions  are  to  be 
dealt  with. 

Lord  Hannen. —  The  Tribunal  is  required  to  find  on  those  five  ques- 
tions. 

Sir  Charles  Russell.  —  No  doubl. 
Senator  Morgan.  —  Not  as  a  condition  precedent. 
Sir  Charles  Russell.  —  As  a  condilinn  precedent. 
Senator  Morgan.  —  I  insist  llic  other  way. 

Sir  Charles  Russell.  —  I  am  afraid  now  that  I  must  make  the  charge 
thai  I  am  being  diverted  from  the  point  llsat  I  was  making. 

Senator  Morgan.  —  I  understood  that  Counsel  quoted  me  as  having 
said  the  eslablis  iment  of  the  condition  precedent  was  a  necessary  foun- 
dation of  the  irisdiclion  and  power  of  this  Tribunal  to  make  the  Award 
0,1  the  dclerminalion  of  Regulations. 

Sir  Charles  Russeil.  — My  learned  friend,. Mr  IMiclps,  may  have  so  cited 
you,  that  I  do  not  recollect,  I  certainly  did  not,  and  1  do  not  think  my 
learned  friend  did  either.  I  content  myself  with  reading  what  is  plain  Kn- 
glish,  and  that  plain  Knglish  is,  IIimI  llic  decision  of  the  Arbitrators,  a 
dislincl  decision,  shall  be  given  on  each  of  the  live  questions. 
Senator  Morgan.  —  In  their  linal  Award? 

Sir  Charles  Russell.  —  I  will  come  to  Hie  question  of  the  tinal  Award, 
or  interlocutory  Award  in  a  moment,  llial  is  not  the  point  I  am  up(.n, 
—  tliey  shall  give  a  distinct  decision  on  each  of  those  live  (|ueslions. 
Senator  Morgan.  —  Hut  only  one  Award. 

Sir  Charles  Russell.  —  f  will  come  to  that  in  a  moment,  but  thai  they 
shall  give  a  dislincl  decision,  1,  for  the  third  lime,  repeal  on  those  five 
queslions,  and,  it  is  oid\  if  the  delerniinalion  of  those  live  questions 
shall  leave  the  snbjecl  in  a  condition  in  which  I  he  concurrence  of  Creat 
Hritain  is  necessary,  then  and  then  only,  the  Regulations  are  necessary, 
and,  whether  a  particular  member  of  Ibis  Tribunal  Ihinks  so  or  not,  that 
is  my  very  respectful,  clear  and  resolute  submission. 
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Senator  Morgan.  —  I  was  merely  selling  mysell'  right  aboul  it,  us 
Counsel  have  alluclcd  lo  Ihc  subject,  I  must  say  I  have  nol  intimated  the 
subject  lo  be  considered  was  anything  less  than  the  subject  u*  lo  llie  pre- 
servation of  seal  life,  not  in  Heliring  sea,  but  in  any  waters  to  which  they 
might  resort. 

Sir  Charles  Russell.  —  I  think  that  latter  observation  is  nol  germane 
to  the  matter  in  controversy  now,  bul,  as  it  has  been  advcrled  to,  wlien 
I  he  proper  lime  comes,  I  shall  hope  lo  demonslrate  that  the  sole  area  of 
ilispute  from  the  lirst  moment  the  dispute  arose  down  lo  the  last  moment, 
was  Hehring  sea,  and  Behring  sea  only.  But  I  do  not  wish  to  be  led 
away  at  this  moment. 

I  must  advert,  still  trying  to  bear  in  mind  the  point  I  was  upon,  lo  the 
suggestion  of  my  learned  friend  that  the  Commissioners  after  they  made 
Ihoir  first  lieporl  were  fiimii  o/fidi).  I  have  told  the  Tribuiuil  why  I  did 
not  think  that  important,  because  I  do  nol  ask  this  Tribunal  lo  atlach 
any  peculiar  character  or  im|)orlance,  or  lo  place  this  Supplemental  lie- 
pml  upon  any  higher  plane,  than  any  other  evidence  that  might  be  olFered 
lu  Ihem  for  the  question  of  Begulations  with  which  alone  it  is  conversant. 

The  President.  —  ^ou  mean  that  you  put  the  Supplementary  Kcport 
upon  the  same  i)lane  as  the  lirst? 

Sir  Charles  Russell.  —  Well,  I  myself  think  it  is  nol  upon  any  very 
high  plane  and  1  will  lell  \ou  why.     Let  mo  point  this  out. 

The  President.  —  As  to  Article  l\? 

Sir  Charles  Russell.  —  Let  mo  call  your  altenlion  to  this  Article  IX  : 
"  The  four  Commissioners  shall,  ,,o  far  as  they  may  be  able  lo  agree, 
make  a  joint  Hoport  lo  ouch  of  llio  two  rjovernmcnts,  and  Ihoy  shall  also 
report  either  jointly  or  severally  lo  each  Government  on  any  points  on 
which  Ihey  may  be  unable  lo  agree.  "  Th.en  I  want  lo  know,  is  a  peculiar 
sanctity  or  importance  to  be  given  lo  the  lieporls  in  which  they  dilTer, 
ac(-()rding  lo  whether  they  come  from  the  I'nilcd  Stales  or  (ireal  Britain? 
The  ver\  fad  that  Ihoy  are,  as  the  event  has  tiu'ucd  out  lo  be,  and  as  one 
might  well  have  su[)posed  it  would  bo,  unable  lo  agree  in  the  Beport,  and 
lake  dilVcrenl  views,  and  report  in  dillbrent  language  according  lo  Ihc 
stand  point  Ihcy  lake,  --  you  cannol  oxlcnd  lo  Iwo  sols  of  discordani 
and  disagreeing  Bcports,  —  you  cannol  to  each  extend  an\  peculiar  sanc- 
tity or  place  them  on  an\  peculiar  plane. 

Each  must  sland  on  ils  merits,  and  the  promises  on  which  il  is  based 
and  the  value  the  Tribunal  thinks  in  llii!  considoralion  of  tlios(!  Moports 
they  respectively  deserve,  —  no  more  aiul  no  less,  and  all  this  about  spe- 
cial sanctity,  or  peculiar  character,  or  high  plane,  or  low  plane,  may  be 
dismissed  from  Ihis  controversy  as  of  no  real  moment  whatovor.  The 
Treats  is  contemplating  Bcporls  as  wide  asunder  as  Hie  |iolcs,  and  vet 
you  are  supposed  to  imparl  equal  sanctity,  and  place  each  on  an  e(|ual 
plane  free  from  criticism.  All  is  to  go  before  the  Arbitrators,  if  Ihoy 
disagroo.  the  Arbitrators  aro  lo  say  to  which  Ihey  give  olTecl,  and  how  far 
they  are  lo  give  eil'ect. 
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I  still  li;iv'>  iiol,  said  wlial  I  want  lo  sav  uii  lliu  fiincli  of/icin  point.  It 
is  this.  Tiiat  my  learned  friends  did  not  Ihemselves  conceive  lluil  their 
CouunissioniTs  won;  fiinct'i  nf/irio  when  llicx  made  Ihoir  (irsi  {{eporl,  is 
clear,  because  mv  learned  friends  will  lind  (hal  (hey  have  under  a  different 
dale  included  in  the  documents  wiiich  they  have  put  in  (heir  Case,  three 
Hoporls  of  different  dales  from  their  Commissioners.     Very  well. 

Now  I  pass  from  that  which  I  consider  a  very  small  point. 

Mr  Phelps.  —  One  is  the  joint  lleporl. 

Sir  Richard  Webster.  —  ?>'o,  Ihoy  are  separate  Ik'porls. 

Sir  Charles  Russell.  —  If  the  joint  lleporl  is  to  be  regarded  there 
are  three.  There  is  Hie  join!  lleporl  which  may  be  said  lo  be  a  Heporl 
in  wbich  Ihe  t  nilcd  Stales  and  lirilish  Conimissioners  agreed  lo  diU'er, 
aud  Iwo  sc|)arale  Heporls  by  Hie  United  Stales  Commissioners  besides. 

-Now,  il  remains  for  me,  before  linally  leaving  this  queslion  of  Ibe 
meaning  of  '•oilier  evidence  "  williin  .\rlicle  \'ll  lo  beg  Ihe  consideration 
of  hie  Tribunal  lolhese  Iwo  points.  1  have  pointed  out  in  the  Convention 
of  April  I8',)2,  facilities  were  given  lo  Ibe  Uepresenlalives  of  (ireat  Britain 
lo  elaborate  b\  I'urlher  eiupiiry  and  examinalion  Ibis  (pieslion  of  seal  life 
so  far  as  il  !  \A  an  important  bearing  either  on  Ihe  question  of  property, 
or  upon  the  (jueslion  of  Itegulalions. 

Vou  will,  of  course,  undersland  when  I  say  Ibat  as  far  as  Hie  Supple- 
mentary Reporl,  Ihe  iidinissibililx  of  which  is  now  alone  in  question,  Ibal 
is  conversant,  and  oll'eied  onlx  as  conversani  willi  Ihe  queslion  of  Hegu- 
lations  and  Hegulalions  only,  and  I  have  poinled  out  in  .Vpril  1892,  recol- 
lecting the  season  in  which  observalion  can  be  made  is  ,lnne,  July,  .Au- 
gusl  and  September,  and  regarding  Ihe  remoleness  of  Ibe  region  in 
tpieslion,  and  Ihe  infreipienc)  of  means  of  communication,  thai  Ihe 
pai'lies  obviously  inlended  lluil  Ihe  inforiiKilioii  lo  be  derived  from  llnil 
I'uilher  o|)porlunil\  for  examinalion  sliould  he  in  some  way  available. 

I  have  a  further  observation  lo  maUe  that  I  would  respectfully  urge 
as  having  a  most  material  bearing  on  Article  VII.  Vou  are  aware  thai  the 
Convention  of  IS92  was  Ibe  second  Convention  in  Ihe  nature  of  a  iinif/i/s 
virrii'/i.  Vou  are  aware  that  under  the  lirsl  Convention,  as  under  the 
second,  reslricli(Mis  were  submilled  to  by  Ihe  I  iiiled  Stales  as  to  Ibe 
exlenl  of  its  slaughter  of  seals  upon  the  Islands  themselves,  and  that  Ihe 
cili/.ens  or  subjecis-  of  Creal  lirilain  submilled  lo  reslriclive  regulations 
of  a  severe  kind  upon  Ihequeslion  of  pelagic  sealing.  Is  il  lo  be  said  with 
an\  show  of  reason  Ihal  if  Ibe  result  of  Ihal  experinieni,  if  the  resull  of 
Ihe  action  of  Ibese  Iwo  Conventions  in  Ihe  nalurc  of  temporary  arrange- 
ments did  Ihrow  an\  useful  lighl  upon  Ihe  queslion  of  what  Itegulalions 
should  he  ordained  h\  this  Tribunal,  liial  Ibis  Tribiimil  is  lo  be  shul  out 
upon  Ihal  queslion  of  Hegulalions  from  Ihe  consideralion  of  Ihal  which 
would  have  a  clear  and  a  direcl  bearing  upon  what  ougbl  lo  be  Ihe  exer- 
cise of  llieir  discretion  in  IIk;  mailer  of  Hegulalions  ilself?  1  repeal  il 
migbl  be,  I  do  notallirm  liial  il  was,  but  Ihal  there  might  have  been  such 
evidence  of  the  efl'ecl  of  the  operations  of  either  Ihcinoilit"  rivendi  of  1891 
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or  of  IK'J2  as  niiglil  have  Ihrowii  I  he  most  vahiablc  li[;lil  on  I  he  tliaraclei' 
of  the  Hogiihilioiis  \\hich  lliis  Tribunal  shoiilil  orchiin;  and  I  say  again, 
and  il  is  the  last  observalion  Ihal  !  shall  make  on  Ihal  topic,  tiuil  I  do  nol 
the  least  recede  from  the  position  which  I  submit  is  an  invulnerable  one, 
that  on  the  ([iieslion  of  Hegnlations  this  Tribunal  has  no  right  to  shutout 
from  its  consideration,  u|)on  its  merits,  any  evidence  offered  by  either 
Government  up  to  the  very  moment  that  Ibis  Tribunal  retires  to  consider 
the  questions  of  Hegulalions. 

Now  I  have  one  more  dutv  to  discharge  before  I  sit  down,  and  that  is 
to  show  thai  the  positions  which  I  have  taken  up  in  this  argument  are  the 
positions  which  the  Government  of  the  Ouecn  look  n|>  in  its  original  Case; 
that  it  is  the  position  which  it  maintained  when  the  discussion  arose  in 
the  interval  between  the  original  Gase  and  the  GounlerCase;  and  I  do  that 
not  mereh  to  prove  the  consistency  of  our  positions,  but  lo  show  to  this 
Tribunal  that  the  United  States  Itepresentatives  had  from  the  first  lo  the 
last  notice  of  Ihe  plan  which  we  were  in  ,';ood  failli  and  with  deliberation 
pursuing.  I  refer  first  in  that  connection  to  the  Case  originally  presented. 
You  will  recollect  that  that  case  was  presented  on  the  3rd  of  September, 
1802,  and  at  page  HI  of  that  Case,  Ihe  ."Jth  Oiieslion  of  property  and  pro- 
tection, is  referred  to,  aiui  those  who  pr('|)ared  the,  Gase  proceed  thus  :  — 

"  This  will  be  briefly  considered  but  the  proposition  which  appears 
to  be  embodied  in  lliis  (|uestion  is  of  a  character  so  unprecedented  that 
in  view  of  the  absence  of  an\  precise  delinition  il  is  impossible  to  discuss 
il  at  length  at  the  present  time.  It  will,  however,  be  treated  in  the  light 
of  such  oflicial  statements  as  have  heretofore  been  made  on  the  part  of 
the  United  States,  ils  discussion  in  detail  being  necessarily  reserved  till 
such  lime  as  the  Uuiteil  Stales  may  produce  tlie  evidence  or  allegations 
upon  which  il  relies  in  advancing  such  a  claim  ".  I  do  nol  stop  to  con- 
sider whether  the  advisers  of  the  Queen  were  right,  or  whetlier  they  were 
wrong  in  that  position.  Their  view  was  that  this  was  a  claim,  and  is  a 
claim,  novel  and  unprecedented,  that  the  onus  lay  up^a  those  who  put 
forward  a  claim  so  novel  and  unprecedented,  to  justify  il  by  facts  and 
by  arguments,  and  that  the  onus  was  nol  upon  Great  IJritain  to  disprove 
—  Ihe  onus  was  on  the  United  Slates  affirmativeh  to  prove. 

Then  it  proceeds  lo  Ihe  cpieslion  of  itegulalions,  and  il  sets  out  .\rli- 
de  Vll,  and  then  it  gO(!son  :  "  The  lermsof  this  Article  make  it  necessary 
that  the  consideration  ofan\  proposed  Itegulalions  should  he  postponed 
unlil  the  decision  of  the  Tribunal  has  been  given  on  Ihe  previous  ques- 
tions. IJeyond,  therefore,  demonslraling  Ihal  the  concurrence  of  Great 
Uritain  is  necessary  lothe  establishment  of  any  Itegulalions  which  have  lor 
their  object  the  limilntion  or  control  of  the  rights  of  Hritish  subjects  in 
regard  to  seal-lishing  in  non-lerritorial  waters,  il  is  not  proposed  lo  dis- 
cuss the  question  of  Ihe  proposed  Uegulations,  or  the  nature  of  the  evi- 
dence which  will  be  submitted  lo  the  Tribunal. '"  Thai  is  at  pages  10 and 
II  of  Ihe  original  Gase.  On  |mge  G5."),  Chapter  VIII,  of  the  same  Gase, 
in  relation  to  the  question  of  |)ropert\  and  protection,  it  is  there  staled  : 
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"The  claim  involved  in  Ihis  question  is  nol  only  new  in  the  present  (!is- 
ciision,  bnl  is  entirely  williont  precedent.  II  is.  moreover,  in  contradiction 
of  the  position  assumed  hy  the  United  Stales  in  analogous  cases  on  more 
than  one  occasion.  The  claim  appears  to  he  in  this  instance  made  only 
in  respect  of  seals,  hut  the  |)rinciple  involved  in  it  might  he  extended  on 
similar  grounds  to  other  animals  f'enn  tia/iirn;,  such,  for  instance,  as  wha- 
les, walrus,  salmon  and  marine  animals  of  many  kinds.  "  And  then  it 
proceeds  to  say  thai  these  heing  admittodiv  animals /r/.v  nu/i/nr,  it  was 
the  duty  ot'llic  United  Stales  il'they  sought  to  make  a  claim  to  property  in 
relation  to  them  to  establish  their  grounds  consistently  \Nilh  a  .Municipal 
law  ol' their  owner  any  other  country. 

Then  that  suhjectis  dismissed  with  this  linal  note.  "  In  the  absence 
of  any  indication  as  to  the  grounds  upon  w  liich  the  United  dates  base 
so  unprecedented  a  claim  as  that  of  a  right  to  protection  of  or  property  in 
animals /"c/vr;  ndliii.r  upon  the  high  seas,  the  furlherconsidcration  of  this 
claim  must  of  necessity  be  postponed:  but  it  is  maintained  that,  accor- 
ding to  the  i)rinciples  of  International  law,  no  property  can  exist  in  ani- 
mals frrw  iKihirx  when  l're(|uenting  the  high  seas  ".  .\nd  liiially,  in  re- 
lation to  Itegulations,  which  is  the  matter  which  I  have  more  immediately 
in  hand,  it  proceeds  —  "  Great  Britain  maintains,  in  the  light  of  the 
facts  and  arguments  which  have  been  adduced  on  the  points  included  in 
the  ()th  .Article  of  the  Treaty,  that  her  concurrence  is  necessary  to  the 
eslablislnncnl  of  any  Regulations  which  limit  or  control  the  rights  of 
British  subjects  to  exercise  their  right  of  the  pursuit  and  capture  of  seals 
in  the  non-lcrritorial  waters  of  liohring  sea.  The  further  consideration 
of  any  proposed  Hegulalions  and  of  the  evidence  proper  lo  be  considered 
by  the  Tribunal  in  connection  therewith  must  of  necessity  be  for  the  pre- 
sent postponed  ".  It  is  clear  therefore,  what  was  the  position  it  cannot 
be  doubted)  bond  fuk  taken  up  by  the  representatives  and  advisers  at 
that  time  of  the  Crown  as  to  the  proper  position  in  this  ([ueslion. 

Then  we  come  to  the  correspondence  which  took  place  between 
Mr  Foster  and  the  representatives  of  the  Queen  in  Washington  in  Sep- 
tember 1892,  after  the  Case  has  been  delivered.  .Mr  lMiel|)s  has  already 
referred  to  this  mailer,  but  I  must  follow  it  up.  The  pith  of  Mr  Fosters" 
complaint  is  contained  in  the  second  paragraph  of  that  letter,  and  I  am 
reading  from  the  .\pi)eiidix  to  the  Counter  Case  presented  on  behalf  of 
the  Oucen,  Volume  I,  page  1.  —  "I  am  now  directed  by  Ihe  I'residenl  lo 
say  that  he  has  observed  with  surprise  and  extreme  regret  that  the  Bri- 
tish Case  contains  no  evidence  whatever  touching  the  principal  facts  in 
dispute  upon  which  the  Tribunal  of  .\rbilration  must,  ii.  any  event,  lar- 
gely, and,  in  one  event  entirely,  depend.  No  jtroof  is  presented  upon 
the  question  submitted  by  the  Treaty  concerning  the  right  of  property  or 
property  interest  asserted  by  the  United  States  in  the  seals  inhabiting  the 
Prihilolf  islands  in  Behring  sea,  or  upon  the  question  also  sidimitted  to 
the  Tribunal  of  Arbitration  concerning  the  concurrent  Begulations  which 
might  be  necessary  in  a  certain   contingency  specilied  in   the  Treaty. 
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TluU  is  Ihc  pilli  of  the  loiter,  wliicli  view,  so  expressed,  lie  proceeds  I o 
argue  at  length.  I  will  only  say  now  in  passing  lliiil  I  regret,  and  hope 
he  regrets,  one  statement  made  in  that  letter. 

It  is  Iheslatenienl  whieh  is  to  he  lontid  on  page  i  of  the  same  eorres- 
pondence,  in  wiiicli  he  suggests,  and  if  I  did  no!  misundorsland  him  my 
learned  friend,  Mr  IMielps,  today  —  .No,  I  am  wrong  upon  that ;  I  do  not 
Ihinli  he  did;  I  thought  he  did,  hut  he  did  not,  —it  is  a  statement  which 
Mr  Foster  thinks  it  right  to  make,  or  a  suggestion,  that  ourCommissioners. 
the  Commissioners  of  ller  Hrilannie  Majesty,  have  made  up  Iheir  Heporl 
uol  according  lo  their  own  views  of  what  lliey  ouyiit  to  report,  hut  had 
taken  advaidageof  the  fact  that  (he  United  Slates'  <;ommissioners'  Ueport 
had  heen  presented  with  the  United  Stales  Case  in  order  to  concoct  a 
Heporl  which  should  he  an  answer  to  the  Report  of  the  United  States, 
Commissioners.  The  language  in  which  he  makes  that  very  grave  sug- 
gestion is  this.  "  II  was  an  advantage  which  it  is  conceived  was  not 
inlendcd  lo  he  atlbrded  lo  either  party  thai  in  taking  its  evidence-in- 
chief,  it  should  have  the  benefit  of  the  possession  of  all  the  evidence  on 
the  other  side,  as  also  that  in  making  up  the  Heporl  of  its  Commissioners 
it  should  lirsl  he  provided  with  that  of  their  colleagues  representing  the 
other  Covernment  in  respect  to  those  |)oints  upon  which  they  have  failed 
to  agree.  "  That  suggeslion,  of  course,  means  what  I  have  said;  that  the 
British  Commissioners  were  going  lo  do  a  dishonest  and  a  dishonourahle 
thing,  thai  instead  of  making  their  lieporl  as  they  conceived  il  right  to 
make  their  lieporl,  Ihey  were  going  to  make  a  Iteport  which  was  an 
answer  to  Hie  He|)orl  with  which  they  had  already  heen  furnished  by  the 
U'niled  Slates. 

Now,  I  respectfully  commend  to  his  Tribunal  Ihe  perusal  of  Lord 
Hoscbery's  letter  to  Mr  Herbert  in  answer  to  Ibis  argument  and  complaint 
of  Mr  Foster.  II  is  lo  ho.  found  on  |)age  i.  Of  course,  it  is  uol  for  me 
lo  say,  but  I  have  listened  with  Ihe  attentiitn  il  deserved  to  the  argument 
of  my  learned  friend  Mr  IMiel|)sand  I  did  not  delect  that  he  had  discovered 
any  Haw  in  Ihat  argument  of  Lord  itoscbery.  Let  me  call  your  allenlion 
lo  what  he  says.  At  (he  lop  of  |)age  5  he  says,  after  drawing  the  distinc- 
tion between  the  cliaracler  of  the  questions.  "  Il  will  be  noted  lliat  the 
seventh  article  of  the  Treaty  refers  only  lo  the  Heporl  of  a  Joint  Commis- 
sion, and  il  is  by  the  ninth  ,\rlicle  alone  provided  Ihat  the  joint  and 
several  reports  and  recommendations  of  the  Commissioners  may  be  sub- 
mitted to  the  Arbitrators,  should  Ihe  coidingency  therefore  arise.  The 
event  therefore  on  Ihe  happening  of  which  Ihe  Heporl  or  Heports  and 
further  evidence  are  to  be  submitted  is  there  indicated  by  the  Treaty : 
—  that  event  being  Ihe  delerminalion  of  the  live  ))oinls  submitted  in  the 
sixth  Article  unfavourably  to  the  claim  of  the  United  Slates,  and  so  that 
the  subject  is  left  in  such  a  position  that  the  concinrence  of  (Jreat 
Britain  is  necessary  for  Ihe  purpo.se  of  establishing  proper  Hegulalions. 

It  will  be  noticed  further,  Ihal  llio  inquiries  of  Ihe  Commissioners  are 
contined  by  Articles  Ml  and  IX  to  the  question  of  Hegulalions,  and  have 
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no  reference  lo  llio  points  raised  by  Article  VI.  It  is  clear  Iherefore 
Hint  by  the  Treaty  it  was  intended  that  the  Report  or  Ueporls  of  the  Clom- 
inissioners  should  he  produced,  no!  as|)arl  of  the  Case  upon  the  questions 
slated  in  Article  VI,  but  at  a  later  staf,'e  mid  then  only  in  the  contin}i;enc\ 
above  referred  lo. 

Then"  with  regard  lo  question  ."1  ",  —  that  is  the  property  or  protection 
;ioint.  —  '•  of  Article  VI  llie  (ioverniiient  of  Her  ih'itannic  Majesty,  belic- 
^iny  that  the  alleged  '•  right  of  property  or  property  interest  "  depends 
upon  questions  of  law,  and  not  upon  the  habits  of  seals  and  the  incidents 
of  seal  life,  have  slated  propositions  of  law  which  in  their  opinion  de- 
monstrate that  the  claim  of  such  right  is  not  only  imprecedentcd,  but 
untenable.  These  propositions  will  be  found  at  pages  13.')  lo  I  iO,  I. '13  lo 
lo7,  and  propositions  t.'i,  1(1  icud  17  on  page  iliO  of  the  Case  of  this 
Government.  This  being  the  view  of  the  Government  of  Ih'r  Hrilamiic 
Majesty,  it  would  have  been  allogother  inconsistent  with  it,  and,  indeed, 
as  they  conceive,  illogical  and  improper,  lo  have  introduced  in  lo  ihe 
British  Case  matter  which  in  Ihe  opinion  of  Her  Majesty's  GovernmenI 
can  only  be  legitimately  used  when  Ihe  question  of  concurrent  Itegulalions 
is  under  consideration.  "  He  then  enlarges  u|)oii  those  views  and  pro- 
ceeds —  and  this  is  the  point  to  which  I  wish  to  bring  this  discussion 
now :  "  These  are  the  views  of  the  GovernmenI  of  tier  Britannic  .Majestv , 
and  they  must  maintain  their  correctness.  But  tin;  Government  of  the 
United  States  have  expressed  a  dilferent  view  ;  they  have  taken  the  posi- 
tion that  any  facts  relevant  to  the  consideration  of  concurrent  itegula- 
tions  should  have  been  included  in  the  Case  on  behalf  of  Her  Britannic 
Majesty  presented  under  .Article  111, and  that  the  absence  of  any  stalemenl 
of  such  facts  in  thai  Case  has  placed  the  United  Slates  at  a  disadvantage. 
The  Government  of  Her  Britannic  Majesty  while  dissenting  from  this  view 
are  desirous  in  every  way  lo  facilitate  the  progress  of  the  Arbitration 
and  are  therefore  willing  lo  furnish  atnnce  lo  the  Government  of  Hie 
United  States  and  lo  the  .\rbitrelors  Ihe  separate  Beport  of  the  British 
Commissioners  with  its  Appendices. 

The  Government  of  the  United  Slates  are  at  liberty,  so  far  as  they 
think  fit,  lo  treat  there  documents  as  part  of  the  Case  of  Hie  GovernmenI 
of  Her  Britannic  Majesty. 

He  then  deals,*  in  dignified  and  I  think  most  courteous  language, 
with  the  suggestion  lo  which  I  have  abready  referred,  the  injurious  ug- 
gestion,  and  he  expresses  regret  that  it  should  have  been  made,  lit! 
meets  it  by  shortly  stating  that  the  Beport  and  Appendices  so  far  frim 
being  made  to  meet  the  Beport  furnished  with  the  Case  of  the  United 
States  in  the  words  in  which  they  are  now  (that  is  October,  1892),  presen- 
ted to  the  United  States,  were  printed  on  the  21st  of  .June,  that  is  lo  say, 
three  months  before  we  saw  or  could  have  seen  their  Commissioners' 
Report,  and  "  laid  before  the  Queen  in  pursuance  of  Her  Majesty's  Com- 
mission  ". 

Then  comes  Mr  Foster's  answer  ;  and  I  think  mv  learned  friend  did 
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not  quite  realise  what  was  tiie  ed'ocl  of  .Mr  roster's  answer.     We  repird  it 
as  practically  an  assent  to  the  position  takcniiphv  LordJIoscbery,  an  assent 
in  this  sense,  liial  tlies  were  willing  tu  lake  and  did  take  tlie  Hcporl  of  the 
British  Commissioners  as  pratieally  all  that  we  were  >^o\w^  to  oiler  on  the 
incidents  ol'seallile  Hand  .solar  as  they  had  anyrelation  to  properly.    We  do 
not  recede  I'romllial.     He  niainhiintlKiposiliiinslillilhal.solaraslhcdetcr- 
minalioii  of  the  (luesliDnolpropertv  interest  in  individual  seals, in  so-called 
herds  ot  seals,  oi'  an  industry  carried  on  by  the  killing  of  seals  goes,  il 
stands  for  judgmenl  upon  facts  that  are  praclicalh  undisputed.    Thequeslion 
is,  theprinciplesol'law  thai  are  applicable  lothosc  lads.  In  acknowledging 
this.  Air  Foster  says  ••  11',  as  I  believe  and  assume,  this  Heport  contains 
substantially  all  Ihe  mailer  which  ller.Majeslys'  (iovernment  will  rely  upon 
to  support  its  contentions  "  iiol  as  to  regulation  "  in  "cspecl  to  Ihe  nature 
and  habits  of  I'm-  seals  and  the  modes  of  capturing  them  ;  I  entertain  a  con- 
lident  hope  that  all  I'urlher  dil'licultx  upon  the  questions  discussed  in  this 
note  may  be  avoided.  "  I  answer  to  that,  thai   .Mr  Foster  may  assume 
wc  do  not  seek  to  disturb  liisassum|ilion,  that  in  the  document  then  com- 
municated as  I'iir  as  we  believe  any  of  the  facts  in  it  are  material  upon  the 
question  of  properly  protection,  —  we  have  no  desire  to  add  lo  that  store 
of  information,  whether  il  is  ample  or  whellier  it  is  delicienl:  but,  on 
the  question  of  regulations,  we  have  never  receded  from   the  position, 
and  do  not  recede  I'roi'i  the  |)osilion,  we  did  take  up  in  the  original  Case 
and  arc  entitled  lo  take  up,  and  which   is  based  on  our  construction, 
which  ve   submit   is    inconlesliibly    the    right    construction,    that    that 
.\rticlc  Vll  does,  in  the  mailer  of  regulations,  provide  for  the  possibi- 
lity and  admissdjilily  of  furlberevidence  tendered  by  either  fiovcrnment. 
lie  then  concludes  :  "  I  deem  il  necessary,  however,  lo  say  that  Ihe 
Government  of  the  United  States  will,   should   occasion    arise,    lirmly 
insist  upon    its  interpretation  of  the  Trealv,  and    that  it  reserves   its 
right   lo  protest  against  and  oppose  the  submission  to  a  reception  by  Ihe 
.Vrbilrators  of  any  matter  which  maybe  iuserled  in  the  Hritish  Counter 
Case  which  may  not  be  justilied  as  relevant  byway  of  leply  lo  the  Case 
of  the  United  Slates.  "  Our  position  is  this,  as  far  as  our  original  (^,ase 
was  concerned.        We  do  not  seek  to  snp|)lcment  it  by  any  incidents  iv- 
lating  lo  seal  life  which  have  any  hearing  on  questions  of  properly  excepi 
in  so  far  as  Ihe  new    miitter  introduced   in  the  Counter  Case  is  there 
introduced  in  the  terms  of  Mr  Foster's  (pialilication  as  an  answer  to  Ihe 
allegations  and  slalemenis  and  evidence  put  forward  in  the  Case  of  Ihi^ 
United  Stales;  but  as  to  regulations  I   do  iujI  dejiarl  from  the  position  I 
had  previously  assumed. 

Now  weget  lo  the  next  slage  of  this  mailer  which  I  wish  lo  follow  out 
so  that  there  may  be  no  dispute.  The  moineul  came  for  Ihe  delivery  of 
the  Counter  Case.  What  do  we  do?  In  the  Counter  Case  I  hey  follow 
the  same  position  consisleiilly  throughout.  On  page  li  of  the  Counter 
Case  there  is  this  passage  :  —  "  The  subject  of  the  regulations  (if  any) 
which  are  necessary  and  the  waters  over  which  the  regulations  should  ex- 
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lend  rol'i'iii'd  hi  in  Arlirlc  Ml  ol  llic  ThsiIn  is  coiisidcrod  in  Pari  II. 
Kor  reasons  nmi't'  cxiiiirillv  sjalfd  in  ('(H'rcspondcni't'  wliirh  will  bnt'iinnd 
in  Hip  .\|)|i('ndi\,  llic  ronsidciididn  ol' lids  poini" — liiid  is  rc/nlidinns  — 
"  have  licon  Iroalcd  in  lids  C.onnlcidasc  "  —  \vli\  .'  —  "  bnt  onlv  in  dcle- 
roni'e  lo  (he  wish  (v\press<!d  U\  llif  IJinliMJ  Slalos,  Ihal  aif<nnionls  upon 
all  llie  i]ticstinns  wilh  whiih  llii-  Vrhilralors  may  luive  lo  deal  should  ho 
placed  lielbi'c  the  Triluinal  hy  means  ortlie  (".aseand  Connler  (laso.  The 
(lovernnienl  of  iiei'  llritanidc  .Majesty  have  addneed  Ihesi;  arj;nnienls  un- 
der proles!  and  wilhoid  prejndiro  lo  Iheir  eonlenlion,  that  Ihe  .Vrhilralors 
will  nol  enler  upon  or  consider  IIks  (pieslion  ol'  the  proposiul  Hef;idalions 
until  lliey  have  adjndf;ed  upon  Hie  live  questions  enumerated  in  Artie- 
le  \  I,  upiin  whieli  Iliey  ai'e  li\  the  ti-ruis  uT  the  Treaty  re(|uired  lo  jjive  a 
dislinel  decision,  upon  Ihe  lerndnalion  ol' which  alone  depends  Ihequos- 
lion  whether  they  shall  enter  upon  the  suhjei't  of  i'ef;nlalions.  Her  Majcs- 
lv"s  (iovernnient  reserve  also  Iheir  ri^hl  to  adduce  I'nrthei'  evidence  on 
this  snhjecl,  sliould  the  nature  of  llu;  ai'^umenl  conlained  in  Hie  (lonnler 
(!ase  on  hehalt'ol' the  I'niled  Slates  render  such  a  course  necessary  or  c\- 
pediiMil.  "  They  claimed  that  Iheii,  and  I  as  represenlinj;  Ihe  (lovcrn- 
nienl  now  claim  il  as  within  the  ri^ht  providiul  tor  hy  the  .\rticle  Ml  to 
aid  the  Tribunal,  together  wiHi  Ihe  llcporl  of  Hie  ('.onimissioii  —  to  aid 
Hiem  with  such  other  evidence  as  eilhei-  (lovernment  '  may  upon  Hie 
question  of  the  lie^iilalions  "  submit  ". 

.\}iain  at  pa}j;e  i(l(i  Dot'  the  itrilisli  (lounlcr  (lase  (he  question  is  referred 
1(1  and  I  think  that  Ihat  answers  the  (|uestion  addressed  lo  us  by  one  of 
your  body  as  to  when  Ibis  posititm  was  taken  up.  I  have  shown  the 
position  under  Hk!  Original  Case.  I  have  shown  the  position  in  the  cor- 
respondence with  .Mr  l'\)sler,  and  now  the  position  in  the  (lounler  Case  : 
"  Upon  any  discussion  before  Ihe  Tribunal  upon  the  subject  of  He^u- 
lalions,  Her  Majesty's  (loverninent  will  refer  if  necessary  to  the  supple- 
mentary iteport  of  the  liritisli  Commissioners  which  is  now  in  course  of 
preparation  and  will  il  is  believed  be  presented  to  Her  Majesty's  (lovern- 
ment by  the  3lsl  of  January  IHi).'5  "  and  it  was  so  presented  and  bears 
that  dale.  The  siKtceedinji;  Clia|)ters  have  been  prepared  in  order  Ihal  the 
.Arbitrators  may  he  put  in  possession  of  the  consideration  ol  Ihe  other 
facts  material  to  the  consideration  of  the  question  of  Uegulations  and  of 
the  reply  on  beharf  of  Her  .Majesty's  Government  to  Hie  ar};umenl  and 
allegations  of  fact  contained  in  the  case  of  Ihe  I'liited  Slates  with  refe- 
rence lo  pelagic  sealing  and  the  managemenl  of  the  Islands  in  Ihe  past. 

Now  there  is  hut  one  further  stage  of  this  controversy  oi'  discussion 
and  it  is  the  correspondence  wlii(h  my  learned  friend  in  solemn  tones 
referred  to  Hiis  morning.  Thai  is  the  note  addressed  b\  the  late 
Mr  Blaine  when  he  had  ceased  lo  he  S(!crelary  of  Slate  and  when 
Mr  Koster  had  succeeded  to  that  position. 

1  refer  with  some  reluctance  lo  these  questions  of  disputes  between  two 
ministers,  to  each  of  wliom  I  desire  lo  attribute  equidly  good  faith.  I 
think  it  is  unfortunate  that  these  discussioiisshouldarise.     I  think,  more- 
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DViT,  Ihiil  il  is  iimieressiiry  lliiil  limy  sliould  iiiisf.  As  I  Imvc  said  Ui'Wnv, 
if  you  hiivo  iimhiKiiity  in  a  Tiealv  or  any  ollior  (locnincnl  \ou  may  oven 
rot'cr  III  I'xirinsic  larls.  or  \ou  nia\  rvm  I'l'IVr  In  iloiiinii'nis  wliiih  Icil  up 

lo  lliat  Trcaly  nr  aj;n'i' ul,  in  Di'drr  In  lii-af  u|i  lin'  ooiuiuon  ;unl»ij;iiily 

rclalin;;  In  siibjccl  malliT  and  su  rorlli,  liul  in  this  caso  Iho  jiarlics  jiavn 
di'linilcly.  in  Knfiiisli  which  is  I'lcar  and  inli'iiinihic  In  Ihosi  usi'd  In  cnn- 
Iruc  Kn^iisli,  ('viiresscd  llii'  piu'iinsi's  In  which  linlli  (Invcrunirnls  arc  cuin- 
niillod;  and  I  have  Ihcnd'on!  dcail,  as  liu«  niaiii  |iiiiiil  and  |iur|insi'  nl  uiy 
arj;umout,  wilh  Ihc  cnnslrnclion  ni'lhc  Trciily  ilscll' as  llial  wiiicli  oufjhl 
lo  ^uide  Ihi;  Trihunal.  ItuI  as  ni\  h'arncd  I'licnd  has  fell  hiniscirjnslilicd 
in  rulerrinj;  lo  Ihis  I  am  hoinid  In  rd'cr  lo  llu!  answer  which  was  uiadc  hy 
Sir  Julian  I'aunn'lolt; ;  I  hflii'vc  Mr  Klainc  was  very  ill  al  Ihis  liniL".  I  lliiidv 
I  am  risht  in  sayinj;  llial.  II  is  addressed  lo  .Mr  Fnsler,  and  daled  Sep- 
tonihcr  9lli,  IH',12,  and  is  al  pa^i'  H  of  llie  appendix  In  Ihe  Urilisli  Cnnn- 
ler  Case.  I  do  iml  Ihink  il  appears  in  Ihe  I  iiiled  Slales  Casoal  .dl. 

Mr  Phelps.  —  .Mr  Blaine's  docs. 

Sir  Chailes  Russell.  —  Ves,  Iml  not  Ihc  corrcspondeneo  as  a  whole. 
Mr  iilaine  wriles  '•  Al'ler  an  ai'hilralion  had  hccn  rcsnived  u|)on  helweeu 
Ihe  linilcd  Slales  and  lirilish  (ioxei'nmenis,  a  special  correspondence 
bclwccn  Iho  hepurlement  of  Slale  and  Lord  Salisbury  ensued,  exlendin;; 
I'rom  early  in  July  In  the  middle  of  Novcmher,  I8<,ll .  The  various  sulijecis 
which  were  lo  he  diseussed,  and  Ihe  poinis  wliieli  were  lo  he  decided,  hv 
Iho  .Vrhilrators  in  the  all'air  of  Ihe  liehriii!;  sea  were  aj^reed  upon  in  Ihis 
correspondence.  \  month  laler  Sir  Jidian  I'auneeroto  the  Mrilish  .Minister 
and  iiiyscll'arranijed  Ihe  correspondence,  and  reduced  Hie  propositions 
and  counter  proposilions  loa  Memorandum  which  was  sif^ned  hv  us  on  Ihe 
IHlli  December.  Subseipicnlly,  Ihe  cjueslious  which  had  arisen  helweeu  Ihe 
two  Governments  concerninj;-  the  jurisdictional  riiihts  ",  and  soon  ••  were 
expressed  in  Ihe  form  of  a  Treaty  concluded  al  \Vashinj;lon  on  Iho 
2<)lh  February  l8U:i;  "  —  I  do  not  ihink  il  is  necessary  lo  read  everv 
word  of  this,  because  il  is  nnl  malei'ial  lo  the  point;  but  this  is  the 
imporlant  position. 

"  In  all  Ihese  slops,  includinj;  Ihecnrrospondeuce  wilh  Lord  Salisbury, 
llie Memorandum  concluded  helweeu  Sir  Julian  and  nivself,  and  Ihe  Trealv 
Ibal  was  ullimalely  proclaimed  on  Ihe  *,tlh  May,  I8!»2,  and  which  was 
ne},'olialed  b\  Sir  Jidian  and  myself  nol  one  word  was  said  or  inlinnded 

respecling  Ihe  question  now  raised  by  Ihe  Hrilisb  riovernmenl  as  to  " 

I  want  lo  call  \our  alleuliou  In  Ihis  exiraordinary  lauf;uai;e  —  "  as  to  a 
secondary  submission  of  evidence  after  Ihe  lirst  live  poinis  set  I'orlh  in 
.Vrlicle  VI  had  been  decided  by  Ihe  .\rbili'alors.  Il  was  never  inlimulod 
Ihal  any  other  mode  of  procecdinj^  should  be  Ihan  Ibal  which  is  expressed 
in  .Vrlides  111,  IV —  and  V  of  the  Trealv.  I  shall  be  surprised  if  Sir 
Julian  I'auncefote  shall  differ  in  the  slij^btesl  dcfiree  from  Ibis  recilal  of 
facts  ". 

I  will  read  what,  Sir  Julian  Pauncelbte  said  in  a  moment,  but  Ihere 
lurks  in  Ibis  (though   nol  so  obviously)  as  in  the  argumeul  of  Mr  I'beljis 
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llif  sii}!Kt''*l'Oii  lliiil  ^^L'  iu'(!  Ih'ii'  ((iiitcmliiiK  lliiil  llioro  sliiill  ho  Iwn  sopu- 
nilc  iiwaids.  Kirsl  Iwo  st>|)iiralo  licuniif,'s  aiiil  llicn  IwosoimiaU' iiwanls.  I 
do  Mill  sav  il  NNoiild  hooiiUid."  tliiMiiilliorilN  i.l' llu' tribiinal  il'  lln'v  IIioiikIiI 
lifililliedeal  will)  il  in  scparalc  awards.     Idniiol  i-xpn-ssaii opinion,  nor 
is  il  necessary  tiial  I  slionld  one  Nva\  or  llie  olli(>r.     Ilnl  wliat  ia  necessary, 
is  lliat  there  should  !)•'  an  expression  of  liu'  determination  ol'  tlie  live  cpies- 
lions  submitted  in  Article  VI.      The  inlimation,  il  is  (piite  enouj^li,  oltlie 
dislincl  decision  of  the  Arhilralors  on  the  point  before  they  can  proceed 
to  the  next  point  in  the  (juestion  of  rejiulalions ;  and  us  rof;ards  the  ques- 
tion (d'  roffulalions   sid)sta  ilialh   on  i)oth  sides  the  mailer  is  entirely, 
before  the  Tribunal.     My  earned  friends  have  said  they  have  not  read  this 
Supplemenlars  Report.     I  think  Ihey  wouhl  hav  •  been  wiserif  they  had.  we 
bef;Ked  lliem  to  read  il  without  prejudice  lo  their  ohjcclion,  bnl  they  have 
not  ap|)arenlly,  and  llie  result  is  that  Mr  Thelps  ^ives  il  an  inaccurate  des- 
cription,    lie  says  il    endiraces  a  number  of  nevN   depositions.   II  does 
nothing  of  the  kind.     II  is  a  further  arjiumenl  on  further  consideration  of 
the  view  that  Ihe  British  Commissioners  look  upon  the  question  of  rej^ula- 
lions,  nothing  more. 

Then,  Sir.  I  have  lo  read  this  answerof  Mr  Ulaine  on  this  point. 
The  President.  —  Perhaps  that  would  keep  till  lo  morrow. 
Sir  Charles  Russell.  —  If  you  please,  I  sliould  mucii  prefer  il 
The  President.    -  Tlien,  before  we  adjourn,  I  call  liie  attention  of  the 
Agents  of  botli  (iovernmenls  lo  the  unsatisfactory  character,  I  am  sorr\ 
to  sa\,  of  the  shorlhnnd  report  which  has  been  given  us.     II  lias  been  a 
source  of  great  inconvenience. 

Sir  Charles  Russell.  —  .May  I  slate  wlial  has  been  arranged,  and  I 
Ihink  il  will  be  found  lo  work  well.  We,  on  the  wiiole,  Ihouglil  that,  as 
the  compositors  who  have  set  up  the  type  for  thai  hrinl  were  not  accus- 
tomed lo  the  Knglish  language,  or  certainly  not  much  accustomed  lo  read 
il  in  manuscript,  it  was  a  very  <  editable  production  on  the  pari  of  the 
compositors  of  Ibis  great  capita'  There  are,  undoubledK,  a  number 
of  inaccuracies,  bul  it  bus  been  arranged,  with  llie  assistance  of  your 
secretaries  and  the  secretaries  of  the  members  of  Ihe  Tribunal,  thai 
there  shall  be  a  corrected  print  ul  the  end  of  each  week,  lliat  is  to  say, 
that  Ihe  prints  for  tiie  week  shall  all  be  corrected,  and  there  shall  be  a 
reprint  of  Ihe  corrected  copy. 

The  President.  —  Then  these  are  lo  be  considered  as  proofs.' 
Sir  Charles  Russell.  —  These  are  lo  be  considered  as  proofs  for 
temporary  use. 

The  President.  —  That  is  a  very  good  arrangement. 
.\diourned  till  to-morrow  al  H.30. 
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Sir  Charles  Russell.  —  Sir,  wlicii  Ihc  Triliimul  iKljoiii'iit'd  yoslonliiy 
evoniiiH  I  was  ciilliiij;  iitlLMilioii  In  IIk,'  Idler  nl'  Mr  Itliiiiic  ol'  |Ih>  Hlli  .Nov- 
oiiihiM'  IH',)2  addrosscti  lo  his  siii'ccssor  in  (il'lii'e  as  Sciii'tarv  ol'  Stale, 
nameh,  .Mr  Fosler;  and  Mr  Itlaiiie  sass  llial  ridl  one  word  was  said  or 
iiiliinulcd  resperliii^' the  (|iioslioiis  now  raised  l)\  Ihe  ISr'ilish  (iovernnienl 
us  to  a  secondary  sidiniission  ol' evidence,  '\'\h'  lirsl  (iiieslion  thai  one 
asks  ono's  self  in  ndiilion  lo  that  slalenioni  is  wiiy  unylhiiif;-  should  have 
l)een  said.  The  parlies  have  entered  inio  an  Agrocnieiil  or  Treaty 
whicii  speaks  for  itself,  which  was  lo  he  judged  as  to  its  oll'ecl  hy  Ihe 
lungua},'e  wiiich  was  used  in  il.  I!ul  il  is  iinporlunl  to  ohser\e  Ihat 
Mr  Ulaiiie  in  that  letter  abstains,  as  you  woidd  expect  an  honourable 
man  lo  abstain,  from  siif;goslinf;  Unit  anylhiu};  had  taken  place  to  in  any 
\\i\\  convoy  to  his  mind  that  the  UrilisliGovernnicnl  lookauv  uiirorontview 
at  any  lime  of  the  proper  construction  of  the  Treaty  Ihau  Iha'  v  hich  they 
had  consislently  observed  in  their  orijjinal  (lase,  in  the  diplumatic  cor- 
responilence,  and  in  Ihe  mode  in  which  they  had  pre-  led  their  case  to 
Ibis  Tribunal,  but  I  feel  f;rateful  to  m\  learned  I'rieau  for  callinfj  ;i!lou- 
tlon  lo  It:  s  correspondence,  because  unless  !  misconceive  il-  ell'ect,  so 
far  from  impairing,  il  materially  strenfjihens  the  position  liial  1  am  now 
lakiiif;  up.  IJecause  in  this  letter  there  ore  enclosed  twn  documents, 
and  I  would  respuctl'idh,  if  1  may,  ask  all  Ihe  Members  of  the  Tri!)unal  to 
lake  before  them  the  .Appendix  to  the  Brilisb  Counter  Case,  Volume  I,  for 
Ihey  will  not  follow,  as  I  siiould  desire  thom  to,  the  point  1  am  now 
insisting'  upon  unless  Ihcy  have  Ihat  document  before  them.  This  is  not 
printed  in  the  L'niled  Stales  Case,  I  hope  Ihe  Tribunal  will  excuse  my 
appealing  to  them  and  making  some  iusistance  upon  this  point,  but  it  is 
really  in  aid  of  the  T-ibunal.  I  refer  to  Ihe  .Appendix  to  the  Counter 
Case  of  ller  .Majesty's  (iovornmcnl.  Volume  I,  page  0.  On  that  page  are 
set  out  Ihe  two  documents  which  are  thus  headed.  "  Meinoraudum  of 
Agreement  referred  to  in  Mr  Hlaine's  letter  of  November  the  8th,  1892  ". 
.\nd  it  will  be  seen  by  the  Tribunal  Ihat  Ihat  consists  of  two  separate 
documents,  both  dated ,  though  separately  signed,  the  18th  of  De- 
cember, 1891.  Let  me  remind  the  Tribunal  before  I  read  it  of  the  point 
which  is  the  great  point  made  by  my  learned  friend  iMr  Phelps  in  bis 
argument  on  the  construction  of  .Articles  All  and  IX.  —  That  the  con- 
tingency referred  to  in  .\rlicle  IX  is  the  contingency  of  any  .Arbitration 
taking  place  at  all.  \\c,  on  the  other  hand,  say  the  contingency  referred 
lo  in  Article  IX  is  the  contingency  of  the  cpiestions  in  Article  VI  being  deci- 
ded in  a  particular  fashion  ;  in  other  words,  being  decided  so  as  lo  render 
necessary  the  concurrence  of  Great  IJritain  to  any  Regulations.  IS'ow, 
bearing  that  point  in  mind,  the  contention,  vii  my  learned  friend's  side, — 
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whal  is  llio  conliiigcncy  relorrcd  lo,  —  I  say  llial  llieso  dociimenls 
tleiiionslrato  thai  the  conlingcncy  was  llie  conlinpency  of  llic  decision  of 
those  questions  in  a  parlicuhir  manner. 

iNow,  what  is  tlie  first  of  Ihcni?  "  Tlie  following;  is  the  text  of  Articles 
for  insertion  in  the  liohring;  Sea  Arhitration  Agreement  as  settled  in  the 
diplomatic  correspondence  hetween  the  Government  of  the  United  Stales 
and  the  Government  of  (Jroat  Britain  '".  Then  follow  Questions  I,  2,  3.  i 
and  o,  as  they  appear  in  Article  Vi  of  Ihe  actual  Treaty  which  constitutes 
this  Trihunal.  Then  we  come  to  the  Gth  clause  of  this  Memorandum 
signed  h\  .Mr  Blaine,  and  Sir  Julian  Panncefote;  and  here  it  is.  —  ••  If 
the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdic- 
tion of  the  United  Stales  shall  leave  the  snhject  in  such  position  that  the 
concurrence  of  Great  Britain  is  necessary  lo  the  estahlishment  of  Begu- 
lalions  ".  —  I  omit  the  words  which  for  this  point  are  immaterial  and 
which  immediately  follow,  and  it  goes  on.  —  "  The  Arbilrators  shall  then 
dclermiiie  "  —  need  I  dwell  upon  those  words?  —  shall  in  that  event 
determine;  shall  {hereupon  determine,—  "  whal  concurrent  regulations 
outside  the  jurisdictional  limits  of  the  respective  (iovernments  are  neces- 
sary and  over  whal  waters  such  regulations  should  extend;  and,  lo  aid 
them  in  that  determination,  Ihe  Beport  of  a  Joint  Commission,  lo  be 
appointed  hy  the  respective  Goverumenls,  shall  he  laid  before  them,  with 
such  oilier  evidence  as  either  (iovernment  may  submit.  The  rest  of  Ibis 
is  immiilerial  lo  Ihe  point  which  I  am  now  discussing.  BecoUecl  my 
learned  friend's  contention  is  thai  this  ambiguily,  would  not  have  arisen, 
if  it  had  not  been  that  two  distinct  agreements  were  subsequently  con- 
joined and  made  into  one,  and,  as  my  learned  friend  implied,  perhaps 
no!  incorrectly,  clumsily  put  logelher.  Bui  I  have  demonstraled  from 
one  of  these  documents  alone,  and  without  tvfcrence  to  the  other  at  all, 
thai  the  contingency  which  was  in  that  one  document  contemplated,  was 
Ihe  evcntof  the  queslion  of  righl(l  use  that  expression  for  brevity )  being 
decided  in  one  fashion;  and  then,  in  thai  event  ami  in  that  event  alone, 
the  delerniinalion,  of  the  queslion  of  regulations  came  lo  the  front. 

I  of  course  may  be  taking  a  sanguine  and  a  partisan  view  of  this  case, 
but  1  do  rml  desire  lo  do  so,  and  I  confess  my  diflicully  in  understanding 
whal  answer  can  be  made  to  that  conlculion. 

Now  let  us  see  whal  Ihe  next  document  is.  Von  will  observe  that  the 
docunieril  which  I  have  read  and  especially  clause (1  of  Ihal  document  which 
I  have  read,  corresponds  with  Article  Ml  of  lh(>  actual  Treaty.  \\lieri> 
do  we  lind  Arlicle  l\  or  Ihe  germs  if  I  may  so  call  lliem  of  Article  IX  in 
Ihe  Treaty. 

We  tiiid  Ihal  in  the  next  document;  Ihe  following  is  the  le\l  of  the 
Behring  Sea  Joint  Commission  agreement  as  setlled  in  Ihe  diplomatic  c<»r- 
respondence  between  Ihe  Government  of  the  United  Slates  and  Ihe 
GovernnienI  of  (Jreal  Brilai-i  :  —  "  Kach  Govenuncnl  shall  a|)point  Iwo 
Cinnmissioners  lo  investigalo ,  conjointly  with  Ihe  Gommissioners  of 
the  other  Government,  all  the  facts  having  relation  to  seal  life  in  Behring  Sea 


—  inl- 
and tlie  measures  necessary  lor  ils  proper  proleclioii  and  presorvalion. 
The  four  Commissioners  shall  so  far  as  llioy  mij-hl  he  able  lo  apreo,  make 
a  joini  report  lo  each  of  I  he  Iwo  Governments  and  they  shall  also 
report  either  Joinlly  or  severally  to  each  (lovernment  on  any  points 
upon  whicli  they  may  he  ahle  lo  n^voa  "  These  reports  "  —  that  is 
lo  say,  whether  "  joint  "  or  "  joint  and  several  "  "  shall  not  he 
made  public  until  Ihey  shall  be  submitted  to  the  Arbitralors,  or  il  shall 
appear  that  the  contingency  of  their  being  used  by  the  Arbitrators  will  not 
arise.  "' 

Taking  the  two  togel her  is  there  any  doubt  what  llicy  means.  It  will  be 
observed  Ihal  ArtideiX  isnot  textually  instrici  acordaiice  with  Ihe  second 
of  Ibose  documeiils,  bul  il  furnishes  Ihe  substance,  alliiough  the  language 
is  .somewhat  ditrerenl,  bul  not  in  any  sense  which  all'ects  Ihe  point  which 
I  am  submitting.  Therefore  if  I  were  lo  step  here,  and  nol  refer  lo  Ihe 
answer  which  Sir  .hilian  Pauncefole  makes,  I  iiave  made  good,  I  subniil, 
my  point,  that  so  far  from  this  letter  of  .Mr  Blaine,  with  enclosures  accom- 
panying it,  serving  my  learned  friend's  point,  it  is  an  aid  to  liie  ai'gumeni 
which  I  am  presenting.  Hul  whal  is  Sir  .lulian  I'aimcefole's  answer;  and 
here  I  have  lo  make  one  ol)servalion.  The  AgenI  of  Ihe  United  Slates 
has  thought  lit  lo  print  the  teller  of  .Mr  iJlaine,  bul  has  nol  thought  lit  lo 
print  —  lam  very  reluctant  to  make  mailers  of  complaint,  and  I  do  nol 
do  more  than  observe  in  passing  thai  be  has  nol  Ihoiighl  proper  lo  prinl- 
whatl  liiink  ought  lo  have  been  printed,  namely  Sir  Julian  I'auncefole's 
answer. 

Mr  Foster.  —  .May  I  say  il  would  have  been  printed  if  it  bad  been 
wrillen  and  received  in  lime  lo  be  pritiled. 

Sir  Charles  Russell.  —  I  am  very  glad  lo  have  thai  explanalion. 

Mr  Foster.  —  Il  bears  dale  two  nionllis  after  the  letter  lo  which  il 
replies. 

Sir  Charles  Russell.  —  Thai  is  nol  quite  I  be  mailer  in  point ,  bul  I  am 
very  glad  lo  have  Ihal  explanalion.  I  undersland  the  AgenI  lo  say  it  was 
nol  received  in  lime  lo  admit  of  ils  being  prinled.  Thai  is  an  ample 
explanalion.  and  as  obviously  .Mr  lUaine  appeals  lo  Sir. lulian  Paunccfole, 
il  would  have  been,  of  course,  a  mailer  of  propriety  Ihal  the  answer  lo 
Ihal  appeal  should  appear.  However,  the  answer  that  the  Agent  gives  is 
enlirely  satisfaclory. 

Now  what  does  Sir  .lulian  I'anncefole  say?  I  o  begin  with,  he  begins 
by  showing  why  there  was  nol  an  earlier  answer  for  the  reason  Ihal  he 
appears  lo  iiave  been  absent  from  Washington,  and  his  slatemeni  shows 
Ihal,  because  he  sa\s '•  Since  nn  relurri  lo  Washinglon  I  have  had  an 
t)|)porlunit\  o(  examining  Ihe  ollicial  I'orrespondence  which  has  laken 
place  ".  Then  "  I  lind  ".  he  says  i-  Ihe  2n(l  paragraph,  "  Ihal  in  a  note 
from  .Mr  l-'osler  to  Mr  Herbert  of  the  '.Mb  of  iNovcmberlasI  "  I  am  inferen- 
lially  appealed  lo  by  .Mr  Foster  and  also  by  Mr  lilaine  in  support  of  Ihe 
contention  of  the  United  Stales  riovernmenl  Ihal  Ihe  contingency  men- 
tioned in  Article  VII ''  —  Ihal  ought  lo  be  Article  l\  bv  Ihe  wav  —  "  does 


in*  — 


not  refor  lo  llie  decision  of  the  Arbitrators  on  the  (ive  special  qnestions 
submitted  to  them,  but  lo  tlie  inability  of  the  Joint  Commission  to  come 
lo  an  agreement  as  to  llie  Seal  Uegulalions. 

"  I  am  at  a  loss  to  understand  tliis  reference  to  me,  as  lliroiigliout  the 
whole  ol  my  negotiations  with  Mr  Hlaiiie,  and  (during  liis  prolonged  ill- 
ness) with  the  Assistant  Secretaries  of  State  (Messrs  Wharton,  Adee  and 
Moore  I  not  one  word  was  ever  spoken  or  written  whicli  could  even  suggest 
the  be'iof  that  I  ever  held  any  view  as  to  the  intention  of  the  two  Govern- 
ments on  the  point  in  question,  other  Ihaiilhat  which  is  plainly  expressed 
in  Articles  VII  and  IX  of  the  Treaty  ".  With  respect  to  tliose  Articles 
Mr  Foster  stales  that  the  contingency  referred  to  was  that  of  an  inability 
of  the  members  of  the  Joint  (lommission  to  come  loan  agreement  satis- 
factory to  their  (iovernments,  and  not  as  Lord  Iloseiiery  supposes  that  of 
a  determination  upon  the  live  special  questions  adverse  to  llie  contention 
of  the  United  Stales.  Mr  Foster  adds.  "  It  is  believed  that  Sir  Julian 
Pauncefote,  the  negotiator  on  the  pari  ol  Her  Majesty's  (iovcniment,  will 
not  dissent  from  lliis  slatomenl.  "'  Hero  is  the  answer.  Sir  Julian  Paun- 
cefote says  :  —  "I  desire  lo  recoi'd  my  entire  dissent  from  that  view  ". 

It  follows  as  a  necessary  consequence  Ihal  if  the  Arbilrators  should 
determine  that  the  concurrence  of  (ireal  IJrilain  is  nol  necessai-y  to  the 
establishment  of  regulations  for  the  protection  of  seal  life,  tlieseal  fishery 
would  tiienceforlli  be  exclusively  regulated  by  tiic  municipal  law  of  the 
United  Stales,  and  no  "  concurrent  "  regulations  would  he  necessary. 
Tiierefore  .\rlicle  VII  provides  tiiat  if  ilsiiall  be  decided  Ihal  the  concur- 
rence of  GreatHrilainin  any  sucli  regulations  is  necessary,  the  Arbilrators 
sliall  llicii  dclcrmine  what  liiose  regulations  siiall  be.  ArliclelX  provides 
liial  thejointand  several Heports  of  tliet'.ommisioncrs  may  lie  submitled 
to  llic  Arbilrators  "  sliould  tlic  conlingoncy  lliorel'or  arise";  and  further 
llial  llio  Commissiouers  shall  make  a  .Joint  lieporl  "  so  far  as  tlicy  may  be 
aide  hi  agree  ",  and  Ihal  liieir  Heporls,  joint  and  several  sliall  not  be  made 
public  until  they  shall  besulunilled  lo  tlie.Vrbitralors,  "  or  it  shall  appear 
that  the  contingency  of  their  being  used  by  the  .Vrbitralors  cannot  arise". 
And  then  in  order  that  I  may  spare  the  Tribimal  the  full  reading  of  this 
document,  because  he  proceeds  lo  justify  that  view,  I  would  ask  the  Tri- 
bunal to  allow  me  to  go  down  to  about  the  middle  of  the  ]iage  beginning 
"  The  contingency  ".  "  The  contingency  of  such  evidence  being  used 
could  not  arise  till  after  the  decision  of  the  Arbitrators  on  the  five  special 
(|ucstions.  It  was  (luile  iinnecessar\ ,  lliei'cforc,  to  <liscuss  during  the 
negoliations,  and  liv  was  of  aiilicipalioii,  the  mode  in  which  Ihal  evi- 
dence should  be  brought  before  the  Aiiiitirtoi's.  The  contingencv  of 
that  evidence  being  used  before  the  Arbilralors  iniglil  never  arise,  and, 
if  it  did,  the  mode  of  its  presentation  would  be  a  matter  of  procedure  for 
the  Trii)unal  lo  selllo.  Indeed,  any  discussion  on  Ihal  point  would  iiave 
been  premature,  as  anticipating  a  decision  adverse  lo  Ihe  United  Slates 
on  Ihe  live  special  questions  ".  And  then  he  concludes  by  further  refe- 
rences which  I  will  not  trouble  the  Tribunal  wilh. 
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Now  I  |)ass  from  that  correspondence  and  giving  equal  credit  to 
Mr  Blaine  for  llic  very  negative  view  that  lie  expresses  —  the  very  nega- 
tive view  —  and  claiming  equal  credit  for  the  bona  /ides  of  the  dissent  which 
Sir  Julian  Pauncefote  has  expressed,  I  recur  to  what  1  ventured  lo  submit 
to  this  Tribunal  yesterday,  namely  that,  ulthougii  it  may  be  right  lo 
refer,  where  the  question  is  a  question  left  in  doubt  upon  the  conslriiction 
of  the  Treaty  —  in  any  serious  doubt  —  lo  negotiations  whicii  led  up  lo 
it,  and  though  that  is  certainly  very  frequently  a  mutter  or  a  mode  of  cons- 
truction, or  an  aid  to  construction,  I  should  prefer  lo  say  often  and  pro- 
perly resorted  to  if  the  question  arises  on  tiie  construction  of  Ihe  Treaty 
of  Arbitration  as  lo  the  question  of  jurisdiclion,  as  to  the  subject  to  bo 
dealt  witii,  as  to  the  limits  of  Hie  powers,  and  so  forlh,  yet  I  admit,  when 
you  have  a  Treaty  which  as  I  submit  on  the  luce  of  it  is  intelligible  and 
admits  of  no  real  serious  doubt  of  construction,  Ihc  application  of  any 
reference  to  antecedent  diplomatic  correspondence  is  at  least  a  doubtful 
proceeding.  You  must  construe  the  document  upon  intelligible  rides 
with  reference  lo  what  the  document  itself  has  said.  I  pass  from  thai 
and  I  have  lo  make  a  reference  lo  another  point  even  more  remote  which 
my  learned  friend  Mr  Phelps,  Ihoughl  proper  lo  make,  or]  thought  him- 
self justified  in  making,  still  upon  \\w  point  of  the  contingency  referred 
lo  and  in  order  lo  justify  his  view  that  Ihe  contingency  referred  to  was 
the  contingency  of  no  Arbitration  at  all  being  held,  and  it  will  be  in  the 
recolleclion  of  the  Tribunal  thai  on  page  I'y'l  of  the  printed  note  of  the 
day  before  yesterday's  proceedings,  my  learned  friend  Mr  Phelps,  relcr- 
red  lo  Sir  .lulian  Pauucefole's  letter  to  Mr  [Maine  on  the  29th  April,  IH'.td, 
which  contemplated  a  scheme  of  IJegulations,  and  a  scheme  of  Hegulations 
only.  My  learned  friend  said  that  that  clearly  contemplated  thai  if  the 
Commissioners  who  were  to  be  appointed  lo  frame  that  scheme  of  Hegii- 
lalions  agreed  in  framing  the  scheme  of  Itegulations,  that  that  was  lo  be 
binding.  I  per  refeclly  agree ;  but  does  my  learned  friend  suggest  (I  did 
not  understand  him  lo  suggest  i  that  that  was  the  only  mailer  that  was  in 
the  view  of  Hie  (iovernnionl  at  llial  time?  Not  at  all.  There  was  in  the 
view  of  both  Governments  at  that  time  strongly,  and  always  insisted  upon 
by  the  Government  of  Great  llrilain,  that  the  questions  of  right  must  be 
settled,  that  the  (|uestion  of  damages  lo  be  paid  by  the  United  Stales  if 
Ihey  were  wrong. 

Senator  Morgan.  —  l>o  you  mean  property  right? 

Sir  Charles  Russell.  —  I  do  not  say  properly  right  merely,  but  ques- 
tions of  right,  —  1  say.  Sir,  questions  of  right.  I  do  not  limit  it  lo  one 
question  or  another.  I  say  questions  of  right  should  be  settled,  and  at 
that  very  time  as  my  learned  friend  must  know  because  I  presume  lie  is 
familiar  with  Ihe  negotiations  that  had  been  going  on  and  that  were  con- 
tinued after  the  Government  of  Great  Britain  were  insisting  upon  their 
claim  for  compensation  in  respect  of  what  they  contented  was  the  wrong 
committed  upon  the  ships  of  their  subjects  b\  their,  as  they  contended, 
wrongful  seizure  in  Behring  Sea.     Throughoui  it  cannot  be  doubted  that 
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Ihis  has  been  llie  position  lalieu  up  i)y  Hie  (iovcrnmcnl  of  llioQiioon,  a 
position  from  wliicli  I  am  nol  ileparlinj>;  now  and  from  wliitli  (he  Govern- 
ment has  never  departed.  Tliey  deny  lo-day,  tliey  liave  always  denied, 
each  and  every  jtarl  of  lh(!  ri^lits  claimed  as  rights  by  Hie  United  Slates 
exclusive  of  oliieis.  Tliey  liavi;  always  demanded  compensation  in  res- 
pect of  the  seizures  whicii  they  contend  were  illegal;  but  the  question  of 
right  settled,  tliey  have  always  professed,  and  they  profess  today,  their 
readiness  to  consider  any  fair  ipiestion  of  Hegulations,  always  bearing  in 
mind  that  that  question  of  Hegulations  is  to  be  approached  upon  the 
assumption  that  outside  its  lerritorv,  that  outside  the  additional  limita- 
tions of  water  boundary  conceded  by  International  Law,  the  United  Slates 
have  ditlerent  rights  from  Hie  rights  of  Hie  rest  of  the  World  frequenting 
those  waters. 

Senator  Morgan.  —  Approached  by  whom?  —  Thai  that  question 
must  be  apjiroaclied,  in  the  wa\  you  indicated,  by  whom?  I!\  the  Tri- 
bunal or  by  Hie  United  States? 

Sir  Charles  Russell.  —  What  I  have  been  slating,  if  you  liav((  done 
me  the  honour  lo  follow  me,  Sir,  is  what  Hie  position  of  Her  Majesty's 
fiovernmeiil  on  this  question  was. 

Senator  Morgan.  —  I  understand  thai. 

Sir  Charles  Russell.  —  That  that  question  of  liegulations  is  to  be 
approached  on  Hie  basis  of  no  rights  on  the  part  of  the  United  States 
except  such  as  belong  lo  her  l)\  reason  of  her  territory  rights,  as  we  con- 
tend, well  and  accnraleh  deliiied  b\  Inlernational  Law;  and  her  position, 
lliL  'fore,  has  always  been  that  it  is  impossible  to  approach  Hiis  question 
of  Hegulations  till  \ou  have  (t  prinri  determined  the  ipieslion,  whether 
there  is  or  is  not  aii\  exclusive  or  special  right  on  the  part  of  the  United 
Slates.  Once  that  question  is  got  out  of  the  way,  Hien  the  ground  is 
clear  for  the  eslablishment  of  liegulations  just,  expedient,  convenient  in 
the  interest  of  all  who  are  eoiiccriied  in  Hie  question.  I  was  staling  the 
position  which  I,  representing  the  (lovernmeiit  of  Hie  Queen,  lake  up; 
which  position  is  consistent  which  Hie  attitude  that  the  (jovernnienl  of  the 
Queen  has  conslantly.mainteiiied. 

Senator  Morgan.  —  I  perfeclK  compnihended  that  point;  but  I  did 
not  understand  if  Counsel  insisted  lluil  Hie  question  was  to  be  approached 
by  the  United  Stales  or  by  the  Tribunal  in  Hie  manner  indicated. 

Sir  Charles  Russell.  —  I  contend  respecfiiUy,  and  1  should  not  have 
used  language  jierhaps  of  so  forcible  a  character  to  Hie  Tribunal  itself: 
but,  of  course,  mv  argument  involves  Hie  conlention  that  that  is  the  onlv 
mode  in  which  Hie  Tribunal  can  approach  the  question  within  its  powers 
under  this  Treaty.  The  United  Slates  are,  of  course,  equally  bound  if  ni\ 
eonstrnction  of  Hie  Treat)  is  a  sound  one. 

Now  it  must  be  obvious.  I  do  nol  liiiiik  my  learned  friends  have 
made  any  attempt  lo  conceal  it  —  Ihat  the  object  of  this  motion  is  not 
conlined,  —  the  object,  the  motive  of  this  motion  —  to  the  question 
whether  this  particular  Sui>pleineiilar\  Meport  is  or  is  not  lo  be  admilted. 


—  107  — 

—  My  Iciuncd  friend  Mr  Phelps  arfiiiinenl  iijion  llio  (|iioslinii  as  I  need  nol 
remind  you  look  a  very  wide  range,  he  gave  peculiar  irnporlance  lo  Hie 
motion  especially  in  the  beginning  of  his  ArgumenI  yeslerday  in  which  he 
made  it  apparent  thai  this  motion  did  involve,  if  nol  directly,  indirectly 
a  question  of  very  grave  importance,  as  he  quite  correctly  slyled  it  and 
which  must  some  time  or  other  l)e  determined  hy  this  Tribunal. 

For  my  own  part  I  thought  the  motion  advanced  by  my  learned  friend 
was  premature. 

I  think  so  slill.     I  think  the  time  for  iiis  motion  would  have  been 
when  weareapproacliing  the  question  of  llegulalions  and  liiat  he  might 
have  reserved  until  that  lime  the  point  whether  Ibis  was  a  matter  wbicli 
liie  Tribunal  should  or  sboiilu  nol  have  dealt  with  anil  we  would  have 
been  quite  willing  lo  have  willidrawn  this  Supplementary  Iteporl  alloge- 
llier  for  Ihc  present  from  the  Tribunal,  and  to  have  reserved  lo  a  more 
legitimate  occasion  the  question  whelher  il  was  or  was  nol  properly  lo  be 
received.     lUit  now  as  the  Tribunal  has  expended  so  much  time  in  Ihe 
patient  consideration  of  ils  reception  probably  it  had  beller  be  discus- 
sed lo  the  end.     I   say  thai  my  learned  friend  gave  this  (very  marked 
im|»orlance  lo  il  because  he  yeslerday  said  litis  :  "  Two  theories  have 
been  propounded  by  Ihc  respective  parlies  "  (Thai  is  al  Ihe  bottom  of 
page  uo  of  Ihc  Iteporl)  "  upon  Ihe  conslruclion  of  this  Treaty,  in  respect 
lo  Ihe  method  of  procedure.     As  I  have  remarked,  I  believe  this  has  been 
the  subject  of  some  diplomatic  proceedings  to  which  I  shall  ask  Ibe  alten- 
lioii  of  llie  Tribunid,  and  the  views  of  Ihe  oilier  side  have  been  commu- 
nicaled  to  us  in  a  toiler  which  accompanied,  I  lielieve,  the  notice  llial  Ihis 
Heporl  would  be  oflered  so  Ihal  we  are  advised,  and  have  been  before 
advised,  of  Ihe  position  thai  ihe  Counsel  of  Her  Majesty's  GovcrnmenI 
lake  upon  Ihe  subject  Their  Iheorv  is  Ihis  :  Thai  there  are  lo  be,  in  elfecl, 
two  bearings,  "  two  Arbilralions,  two  awards  (I  am  slating  what  Mr  I'helps 
altribulcs  lo  usi  "  lirst  upon  Ihe  live  questions  that  are  lirsl  propounded 
in  th(!  Treaty,  ne\l  in  Ihe  event  Ihal  llios(>  (pieslions  should  be  decided  in 
favour  of  Ihe  Itrilisli  (iovernmeni,  a  fuiiher  hearing  upon  Ihc  subjed  oi 
Itegulalions,  and  Ihal  on  that  bearing  fresh  evitlencc,  oilier  evidence  nol 
Ihereloforo  in  Ihe  case  is  lo  be  adniillcil.     Thai  is  their  \iew.     We  den\ 
altogelher  Ihal  llu^  Trealy  conlemplalcs  any  such  thing  as  Iwo  hearings, 
or  thai  Ihe  case  discloses  any  propriel\  for  such  a  melliod  of  procedure, 
I  do  nol  say  necessity  bul  any  propriety".     And  then  be  proceeds  to 
argue,  and  Ihis  is  realh  Ihe  real  bone  of  conlenlion  between  us,  —  Ihal 
niv  learned  friend  conlended  Ihal  idl  Ihese  (|ueslious.  —  "  liighl  "  und 
"  Itegulalions  "  —  should  be  dealt  willi  logelher,  mixed  up  I  know  n<i| 
bow,   that  \ou  shall  determine  "  ISigiit  "  in  view   of  argumenis  about 
"Itegulalions",  and  "  llegnlations"  in  view  of  argumenis  about  "  liighl", 
and  lo  these  subjects  which  are  in  Ihoniselves  in  their  very  nature  dis- 
tinct, marked  by  a  clear  dividing  line,  and  a  dividing  line  which  as  I  ven- 
tured yeslerday  to  point  out  marks  also  a  division  in  Ihe  characler  of  Ihe 
functions  Ihal  Ihis  Tribunal  luis  lo  perform.  Iliey  arc  according  lo  Ihe 
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conlcnlion  of  my  learned  I'riend  lo  be  mixed  togellier  and  nol  as  we  con- 
lend  lo  be  liepl  distinct. 

Well  now  it  is  said  tliat  we  flaini  two  iicarings,  two  awards,  two 
Arbitrations,  and  all  the  rest  of  it.  Well  1  will  not  say  that  this  is  non- 
sense, becanse  thai  would  nol  be  respectCnl,  but  my  friend  cannot  sup- 
pose that  we  mean  anything  of  the  kind.  We  mean  that  this  Arbilra- 
lion,  that  this  Tribunal,  having  heard  I  he  discussion  ol'  the  questions 
of  right  and  the  evidence,  from  what(;ver  source  it  is  to  be  derived  appli- 
cable to  those  ([ueslions  of  right,  shall  proceed  to  slate  their  conclusion, 
—  if  that  be  their  conclusion  as  lo  all  those  questions,  —  thai  their  de- 
termination of  those  live  questions  is  su(th  as  in  their  opinion  lo  require 
the  concuri'cnce  of  (Ircat  IJritain  in  llegulalions  within  the  UKianing  of 
Ai'ticle  VII.  and,  thereupon,  my  Iriends  are  to  proceed  lo  justify  llicir 
claim  for  Itegulalions  by  such  evidence  as  is  relevant  lo  that  topic,  and 
we  are  to  mecil  their  case  by  such  iirgumcnl  and  by  reference  to  such 
evidence  as  is  rcilevant  lo  the  same  topic.  It  does  nol  involve  two 
awards:  it  iloes  nol  involve  hvo  .Arbitrations;  it  involves  the  simple  act 
of  keeping  distinct  and  s('parat((  things  which  are  in  llieir  nature  distinct 
and  separate.  II  involves  no  additional  expenditure  of  lime,  and,  although 
I  said  yesterday,  and  I  wish  lo  retract  iiolhing  that  I  said  yestei'dav,  that 
I  thought  this  Tribunal  woidd  be  rehicUml  lo  close  the  door  against  any 
important  fact  that  might  even  recenlK  have  transpii-ed  which  had  an 
important  bearing  upon  what  ought  lo  be  the  judgment  of  the  Tribunal  in 
the  exercise  of  its  discretion  on  the  (|uestioii  of  llegulalions,  I  did  nol 
thereby  mean  to  hohl  out  lo  this  Trihiuial,  or  to  suggest  lo  this  Tribunal, 
that  we  had  any  or  Ihe  least  idea  of  oll'ering  such  volume  of  evidence  as 
m\  words  might  seem  lo  have  suggested.  Our  case;  substantially  is,  as  lo 
hegulalions  and  as  to  evi'rxlhingelse,  before  this  Court,  with  the  exception 
of  this  Supplcmenlarv  licporl.  We  tl)ink  it  is  iri'egularly  biifore  this  Tri- 
bunal; and  we  have  only  vielded  to  tht;  irregularilx  in  order  that  there 
miglil  be  no  g'~)und  for  suggesting  that  there  was  a  grievance  on  the 
part  of  the  IJnited  Stales;  and  it  was  in  deference  to  Ihe  suggestion  of  the 
Lnited  Slates  itself.- and  contrary  lo  the  view  whicii  the  advisers  of  the 
(iovenimenl  took  thai, Lord  liosebery  yielded  to  the  objeclion  of  the  I  ni- 
led  Stales,  and  furnished  to  the  rej)resenlalives  of  the  IJnitcul  Stales,  lo  be 
treated  as  part  of  our  Case,  the  British  (lonnnissioners,  lleporl.  This  hc- 
p(jrl  which  w(!propos(!  lo  pid  in  evidence  is  supplemeiitai'v  to  thai.  And 
two  (juestions,  of  course,  jirisi;  in  relalion  lo  it ;  and  lo  those  two  (juestions 
1  shoiddlike  lo  address  one  word,  and  one  word  only.  I  mean  the  point 
thrown  oul  1)\  the  I'resideul  \eslerday  as  to  tlu;  word  "  (evidence  "  appeu- 
ling  in  Article  \  II. 

ItuI  before  I  do  thai  may  1  be  allowed  for  one  moment  lo  recur  again 
lo  a  poinl  which  I  made  yesterday.  My  learned  I'riend  Mi'  Phelps  com- 
plained and  made  it  a  matter  of  grievance;  and  of  course  it  is  a  great  thing 
lo  get  hold  of  a  grievance  if  you  can.  A  grievance  is  aluiosl  as  good  as  a 
sound  argument  at  times  uefore  some  tribunals.     My  learned  friend  wants 
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lo  !rfi\.  Iiold  of  a  };ricv!info,  and  he,  says  :  Wo  have  reason  In  romplain  also 
llialeven  upon  llieqiicslion  of  properly  and  properly  rif,'hls,and  p;oleelion 
in  relation  lo  properly  righls  dealt  wilii  under  point  fi  of  article  VI  — 
wl.„  ("  "u  on  thai  point,  says  my  learned  I'riend,  even  on  that  point  the 
(iovernmenl  of  llie  Oiieeii  really  do  not  lell  us  what  llieir  ease  is  at  all. 
Now  I  lliink  it  is  iniporlanl  that  it  should  he  shown  that  there  is  really  no 
loundalion  for  lliis  complainl.  I  yesterday  railed  allenlioii  lo  page  1 1  of 
Iho  Urilisli  Case  ilhe  bottom  of  page  10  and  IIk!  Io|)  of  page  ill.  whore 
'lo  snhject  is  hrielly  adverted  lo;  bill  itlhe  Trilmiiid  will  he  good  enough 
lo  turn  lo  page  i;^;),  chapter  VIII,  tlie  Tribunal  will  find  that  we  have  dis- 
cussed lliisquestion  ofproijerly,  so  far  as  il  was  possible  I'or  us  to  do  it  in 
the  then  condil  ion  ol'lhings.  Tor  w  liat  was  our  position '.'  Our  position  was 
and  is,  Iliis  :  Ihe  claim  ol' properly  is  uiiprecedenled.  This  claim  of  pro- 
perty is  novel.  11  linds  no  warrant,  as  we  loidend,  in  law.  You  do  not 
contend  that  seals  are  animals  /pr.r  mil  urn;.  Von  do  not  contend  that. 
You  admil  llial  Ihey  are  not  — at  least  I  lliiidv  so.  I  know  you  do  not  con- 
l(Mid  Ihal  lhe\  are  :  bul  a!  least  you  do  nol  deny  llial  (hey  are  animals 
fer;p,  imtiirni.  Wlielher  thai  will  be  denied  or  not,  I  really  do  not  know,  bul 
wedid  not  conceive  thai  il  could  be  denied,  and  tliereupon  I  waul  loask  Hie 
Tribinial  wlielher  we  were  called  upon,  whether  w(!  could  with  projirietv 
be  expecled  lo  do  more  lliaii  lo  point  out  as  v.e  have  done  in  chapter  VIII 
the  general  principles  wliicli  apply  lo  properly,  and  how  properly  could  be 
acquired  in  animals  of  llial  class,  and  to  point  oiil  lliat  according  lo  our 
conception  of  llio.se  principles  they  had  no  relevance  lo  the  claim  of  the 
United  Slates,  and  did  not  support  their  claim  of  property  in  the  fur  seals. 
Was  it  lo  be  expected  thai  we  were  with  the  necessarily  imperfect  infor- 
mation at  our  command  at  Ihal  time  —  lo  a  large  extent  imjierfect  —  lo 
know  what  were  Ihe  conditions  of  seal  life,  the  incidents  of  seal  life  as  to 
Ihe  going  and  Ihe  coming,  Ihe  lenglli  of  residence  on  the  ishinds,  their 
migratorv  reliirii  lo  Hie  ocean  —  were  we  lo  sel  up  liypolhelically  the  inci- 
denls  relating  lo  that  seal  life  wliicli  we  might  expect  migiit  be  relied  upon 
by  Ihe  Uniled  Stales,  in  order  to  meet  them.' 

I  say  llial  would  liav(!  been  illog''al  and  more.  I  think  il  would  have 
been  entirely  improper.  We  stale  our  g(^neral  principles.  We  say  you 
do  not  come  williin  those  priiUMp'.cs  as  tar  as  \\i\  know  ;  and  when  lliev  do 
advance  llie  grounds,  as  they  do  at  Ihe  later  stage,  when  we  se(!  their 
t'.ase.  and  when  we  know  the  grounds  upon  wliich  lliey  [lul  Ihem,  then 
we  uieet  them  as  fully  as  we  can  meet  them  in  lln;  Counter  Case  presen- 
ted. And  now,  Sir,  I  have  gol,  I  am  glad  to  say,  very  close  lo  Hie  end 
of  Ihe  argument  willi  which  I  have  had  al  litis  greal  length  to  Irouble 
yon. 

Itut  I  desire  to  say  somelliiug  upon  Hie  point  of  what  is  the  meaning 
of  evidence  in  Article  VII  :  "  shall  Ik;  laid  before  Ihem  with  such  other 
evidence  as  either  Government  may  submit  ".  It  will  be  observed  by  the 
Tribunal  Hiat  two  ipiestions  arise  in  relation  lo  this  Supplementary  lie- 
port.     One  only  can  be  dealt  with  by  this  motion,  namely,  whether  any 
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evidence  iilall  iiol  in  llie  Case  and  C.oiinler  Case  can  ho  siibmillfd.  The 
second  point  xshelhcr,  il'iiny  evidence  can  he  athnilled,  as  vx;  sugj^esl  il 
can  and  ought,  whether  this  |)arlicidarSn|)|denientary  l{eport  is  evidence, 
is.  of  course  anotlier  question,  and  Ihal  \oii  cannot  jiid;;e  (it  is  ohviousi 
until  you  sec  what  it  is ;  and  tlierelbre  the  sole  question  tlial  can  be  dealt 
with  here  is,  whether  any  evidenci-  iouchin};  legidalions  il  hope  the  Tri- 
bunal understands  thai)  louchiriK  reguhilions  :  conversant  vvilh  nothing 
else  but  legidalioiis  :  directed  and  intended  to  be  used  lor  no  purpose 
except  regulations  :  whether  any  evidence  of  that  l\iud  can  at  all  be  sub- 
mitted and  can  lie  and  ought  In  he  received.  II  Iherel'oi'e  is  clear  that, 
lor  the  purposes  ol'  the  present  uiolioii,  it  is  to  he  assumed  that  tlie  Sup- 
plementary Heport  is  evidence  within  the  meaning  of  .\rliclc  VII. 

The  question,  therefore,  is  narrowed,  so  far  as  tiiis  motion  is  concer- 
n(ul.  to  tlie  (pn^stion  wJM^ther  any  evidence  can  he  adinitl(!d  which  ndates 
lo  regulations,  and  which  is  not  to  be  found  in  the  Case  or  Counter  Case. 
lUit  although  that  is  so.  I  do  wish  to  say  a  word  upon  what  "  evidence" 
does  mean  in  this  Tr'  .ity.  It  will  save  discussion  hereafter,  and  I  am 
happy  to  tliiidv  Ihal  llier't;  are  some  parls  of  Ihis  discussion  in  which  I 
liiiidv  I  can  rccluui  upon  I  lie  supporl  of  my  h^arned  friends.  I  nceil  nol 
point  out  that  there  are  dill'erenl  meanings  which  may  l)c  given  to  the 
word  "  evidence  ".  There  is  no  necessity  for  referring  lo  any  but  Iwo  for 
the  purposes  of  Ihis  discussion,  namely,  evidence  receivable  according 
to  legal  rule  and  determined  in  a  judicial  proceeding  —  that  is  one  kind 
of  evidence:  and  Ihe  oliierkind  isany  nuiterial  which  willlhrow  lighl  upon 
or  enable  Ihe  Trii)imal  to  arrive  al  a  coiiclnsion  upon  (piestions  of  fact, 
altiiougii  il  may  not  he  evidence  which  comes  up  lo  Ihe  standard  ni 
teciinical  evidence  in  a  juilicial  pi-ocoeding. 

The  distinction  is  made  nior(>  manifesl  when  I  remind  the  Tiibmiai 
of  Ihis,  and  liiere  is  no  member  of  il  that  is  nol  conscious  of  il.  thai 
what  is  legal  evidence  varies  in  dilFerent  countries;  na\,  il  varies  even  in 
|)arls  of  the  Oneen's  Dominions;  as  for  instance,  with  iiarely  one  excep- 
tion, viz;  (jneslions  relating  to  questions  of  |)edigrec  —  in  Ihe  Knglisii 
Courts  of  .luslice.  iiearsay  evidence,  as  it  is  called,  is  not  adi.  issible.  I. 
as  a  witness  testifying  in  an  English  Court  of  Justice,  would  nol  be  able, 
in  |»roof  of  a  given  lact,  to  say  that  A.  15.  had  told  me  that  the  fact  was  so. 
lUit  that  class  of  evidence  is  admissible  upon  other  than  (piestions  of 
pedigree,  even  according  lo  Die  Scotch  tribunals,  and  thi!  svslem  of 
judicature  wiiich  Ihey  adminis((M\  The  Scotch  system  is,  as  no  doubt 
many  of  you.  if  not  all.  know,  largely  founded  upon  the  llomun  law,  and 
\\u\  Uonum  law.  again,  gave  a  very  nmch  wider  interpretation  of  what 
was  to  be  regarded,  (>ven  in  Ihe  judicial  and  l(!chnical  sense,  as  evidence. 
So,  again,  l-'rance.  The  rules  of  evidence  are  much  widei'  as  to  Ihe 
reception  ol  evidence  than  tiiosc  which  prevail  either  in  Kngland  or  in 
the  United  Slates.  As  far  as  the  I'niled  Stales  is  concerned  we  stand 
upon  common  ground.  Their  system  of  judicatm-e  is  founded  upon  our 
system  ofjudicalure ;  their  common  law  is  our  common  law  ;  and  I  could 
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iiitleod  fiivc  no  Imller  illiislralion  of  llic  fdmniiiiiilv  of  li.w,  oven  upon 
niadcrs  of  cvidcnco,  aiul  could  sn\  nolliin;;  more  <Todiliiblc  iuul  pniise- 
svoilhy  ol'llie  jndiialurc  ollh,.  I'nik-d  Stales,  and  of  llio  wnlin};s  of  lis 
lawyers  than  to  point  out  the  lad  that  in  Kn-jland  one  of  our  principal 
text  hooks  upon  law  of  evidence,  krniwii  as  "  Tavior  on  Kvidence  ",  a 
hook  that  my  learned  friends  are,  no  douhl,  liiniiliai'  with,  is  ahsoiutely 
founded  upon  —  in  avoid  part  taken  from  —  a  well  known  American 
work,  by  a  well  known  author  in  the  United  Stales.  I  moan  Mr  Creen- 
hook  upon  e\i(l(!ncc. 

Wo  could  not  thereforo  iiave  any  heller  illnslralion  that  on  this  qucs- 
liou   of  the  technical  meaning  of  evidence  hoth   countries  arc  in   ac- 
cord, namely  that  an   Knf^lish   texl-wriler  on   the  (ineslion  of  evidence 
hases  his  work    upon  that  of  a  llnited   States  author  treating  on  the 
same  suhject.  Then  what  does  "  evidence  "  mean  in  the  language  of  a 
Treaty  to  which    two   nations  are  parlies  who  profess  snhstantially  the 
same  system  of  law.     Well  I  Ihink  I  may  cut  tiiis  part  of  my  argmnent 
short,  and  I  am  sure  that  il  will  ho  with  a  sense  of  relief  that  you,  Sir,  will 
hear  that.  Vou  can  have  no  heller  means  of  knowing  in  what  sense  the 
word  "  evidence  "  was  used  in  this  Treaty,  than  i)y  showing  the  way  in 
which  each  of  the  parties  have  acted  upon  il.  That  heing  so,  I  turn  to 
their  original  Case  with  its  voluminous  .'ippendices.  and  I  make  this  hroad 
stalemeni  which  I  do  not  Ihink  will  he  denied,  thai  with  the  exception  of 
some  documents  of  a  historical  chai'acter,  and  puhlic  dociunenis  which 
would  derive  some  sanclion  for  their  acceptance  from  their  puhlic  charac- 
ter, (hen!  is  ill   110  pari   of  the  Case,  or  the  Appendices  of  Hie  I'niled 
Stales,  auv  thing  that  would  he  siricth  receivahle  in  evidence  if  tender 
ed  in  a  court  of  law  presided  over  h\  a  judge  clothed   with   no   more 
than  the  ordinarx  authority  of  a  judge  of  one  of  the  High  courts.      The\ 
are  Heports  :  the  result  of  inquiries,    in  large   jiart  of  correspondence 
with  persons  who  are  answering  ciirlain  queslion.s  upon  the  incidents  of 
seal  life;  what  lliey  think  ahoul  lliis,  and  whal  llun  Ihink  ahout  llial,  con- 
versations with  third  parlies  in  which  lliird  parties  say  whal  some  fourth 
person  has  told  them.  Man\  comments,  no  douhl,  ma\  he  addressed  to 
the  value  of  portions  of  that  evidence,  but  you  will  not  hear  from  me,  Sir, 
you  will  not  hear  from  any  one  on  my  side,  any  objeclion  to  the  reception 
of  that.     We  may  ask  you  to  discoiml  this,  or  nol  to  place  implicit  re- 
liance upon  lal,   bul  we  will  ask  you  to  deal  with  i(  as  both  sides  and 
all  sides  have  dealt  with  il,  as  being  a  mailer  nol  bound  to  be  brought 
wilhin  the  technical  rules  of  evidence  as  considered  in  ordinary  judicial 
proceedings  and  established  courts  of  judicature,  but  as  meaning  some- 
Ihiug  much  wider  and  somehing  much  broader.     Indeed,  I  might  point 
out  this  as  an  illustration  of  what  I  have  said —  the  last  illustration  which 
I  shall  make.     A  number  of  so-called  depositions,  some  of  Ibein  taken 
in  Canada,  and  some  of  them  taken  elsewhere,  are  included  in  the  Case, 
and  Counter  Case  or  the  Appendices  to  the  Case  and  Counter  Case  of  Ihe 
United  Slates.  Now  I  need  nol  say  thai  even  if  Ibo  deposition,  or  oath 
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wliicli  is  involved  in  tlio  iiolioii  ol' a  doposilioii,  wurc  even  legally  taken, 
thai  would  not  make  it  evidence  at  all.  it  is  a  primary  condilinn  lor  the 
admission  of  evidence  in  an  ordinary  roiirl  that  a  N>ilness  who  deposes 
sliull  be  submitted  to  eross-oxamiualion.  That  is  necessarily  involved  in 
it.     But  more  than  that.     There  is  in  Canada,  us  there  is  in  England, 

—  and,  I  do  not  allirm  it  to  be  so,  but  I  think,  as  there  is  also  in  the 
I'nited  States  of  .Vmerica  —  a  slalulo  diroclod  iigainst  what  is  supposed 
to  be  the  profanity  involved  in  taking  what  are  called  extra-judicial  oaths 

—  in  oth  !r  words,  a  slalulo  which  renders  it  improper  and  which  for- 
bids the  taking  of  oaths  except  in  jiidiciid  proceedings  and  within  certain 
accepted  limitations;  in  the  case  of  the  Inited  Slates  deposilions  taken 
in  Canada  we  lind  them  taken  and  sworn  lo,  absolutely  against  the  law 
of  that  country. 

Well  now.  Sir,  I  really  have  said  I  Ihink  enough  to  show  you  thai 
the  word  "  evidence  "  in  this  connection  means  not  technical  evidence 
according  lo  the  rules  of  cc  iris  of  judicalure,  bul  that  this  Tribunal 
will  look  lo  all  the  information  that  is  put  before  them  even  if  it  is  only 
second,  or  third,  hand,  —  using  their  own  judgment,  weighing  the 
evidence,  discounting  it  if  need  bo,  and  giving  il  only  the  proper  weight 
which  they  think  it  really  deserves. 

And  now.  Sir,  I  think  I  have  only  one  other  matter  lo  refer  you  to, 
and  that  is  the  letter  of  Air  Tapper  in  answer  lo  Ihe  communication  from 
Mr  Foster,  the  United  Stales. Agent, reluming  llio  Su|)plomenlary  lleport. 
You  will  recollect,  Sir,  that  when  Ihe  Supplementary  Iteport  was  furnished 
to  the  United  Stales  Agenl,  il  was  also  intimated  lo  him  that  it  was  in- 
tended to  forward  il  lo  the  Tribunal.  .Mr  Tosler  then  wrote,  —  I  am  not 
making  any  complaint,  —  hislelterof  the  27lh  of  March,  objecting  to  lliat 
being  done;  and  Mr.  Tupper,  the  Agent  for  ller  .Majesty,  replied  upon 
Ihe  27lh  March,  and  I  want  lo  read  lo  you  that  reply.  —  "  The  under- 
signed Agenl  of  Her  Britannic  Majesty  appointed  to  attend  the  Tribunal 
of  Arbitration  convened  under  the  provisions  of  the  Treaty  concluded  at 
Washington  February  29th,  I8!)2,  has  the  honour  to  acknowledge  the 
receipt,  ""  —  and  so. on;  I  do  not  think  I  need  read  the  formal  pari,  — 
"  and  in  reply  llierelo  desires  lo  slate  that  it  is  Ihe  view  of  llei"  Majesty's 
Government  thai  the  mode  of  procedure  contemplated  by  the  Treaty  has 
not  been  accurately  followed.  While  all  the  material  bearing  on  the  whole 
subject  matter  in  dispute,  intended  to  be  used  by  either  party  was  lo  be 
submitted  lo  the  other  parly,  that  pari  of  such  material  wiiich  bore  only 
on  the  question  of  regulations,  and  particularly  the  Beport  or  Iteporls 
joint  or  several  of  the  Commissioners  of  the  two  countries,  should  have 
been,  il  is  believed,  kept  distinct  Irom  Ihat  part  which  bore  on  the  ques- 
tions of  right;  and  that  the  latter,  '  —  that  is  lo  say,  as  to  right,  — 
"should  alone  in  the  first  instance  have  been  submitted  lo  the  Arbitrators, 
the  former,  namely  that  |)art  relating  to  regulations,  only  when  the  con- 
tingency therefor  arose,  or  in  other  words  when  the  determination  of 
the  questions  of  exclusive  right  had  been  arrived  at  ". 
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It  was  upon  this  ftrinri|ile  lliul  llio  original  (".nso  of  (Ircal  IJriluin  was 
fi'umcd,  and  this  course  would  have  been  followed  hiil  for  llie  objoclions 
raised  by  tlio  I'niled  Slalcs  as  slat(!(i  in  Mr  Foster's  Idler  to  Mr  Herbert  of 
September  :*7  111,  1H'.)2.  Ii.  deleience  to  lliosc  representations  and  in  order 
to  facililat(!  tiie  projjress  of  llie  Arbitration,  Her  Majesly's  (lovcrnmenl, 
wliile  mainlaininf<  liiejn-tieeof  tlieir  contention,  I'urnislied  lo  llie  (lovern- 
menl  of  the  Inited  Slates  and  to  Hie  Arbitrators,  llie  Separate  Heport 
of  llic  Urilisli  Commissioners  and  ils  Appendices,  reserviiif;  al  Hie  same 
lime  llieir  rifjiils,  as  slaled  in  Lord  Itosebery's  despatch  lo  Mr  llerborl  of 
October  i;]|li,  IH!)2.     The  ("lovernmonl  of  Hie  I'niled  Slales  in  presenliiifj; 

10  Hie  Arbilralors.  with  llieir  original  Case,  the  separate  Heporl  of  tlit; 
Uiiiled  Slales  Commissioners  had,  in  Hie  opinion  of  Her  Majesty's  (lovern- 
nienl,  departed  from  Hie  mode  of  procedure  conlemplaled  by  HieTrealy. 

11  was  in  pursuance  of  the  nnderslandin};  coiilained  in  Hie  correspondence 
above  referred  lo,  llial  llei  Majesty's  (lovernmenl  furnished  lo  Hie  Aj^enl 
of  Hie  United  Slales, and  to  the  Arbitrators,  the  Snppieiiicnlary  Heporl  of 
the  llrilish  Commissioners  wbicli  was  referred  lo  on  page  106  I),  of  Hie 
Krilisb  Counter  Case.  Al  the  pro|)er  time  lii-r  Majesty's  Cioverniuenl 
will  submit  lo  the  Arbilralors  Hial  lliey  are  eiililled  lo  use  this  Siipplc- 
mcnlary  Report,  and  lliey  are  quite  willing;.  —  1  call  special  allenlion 
lo  this  —  "  that  copies  should  remain  in  the  hands  of  the  llepresenla- 
lives  of  the  t:niled  Slates,  wilhoiit  |irejii(lice  to  any  objection  they  may 
desire  to  raise.  The  (iovernmenl  of  Her  Itritannie  Majesty  believe  that 
the  Arbilralors  will  desire  lo  have  al  their  disposal  any  Iruslworlhy 
information  which  m-y  assist  them  upon  the  questions  referred  to  them 
for  decision. 

We  were  willin;;  that  they  should  without  prejudice  take  this  Report. 
If  they  had  taken  it  and  read  it  perhaps  we  niijibl  not  have  had  Ibis  mo- 
Hon  at  all,  but  my  learned  friend  preferred  lo  have  it  reluriied,  as  Mr  Fos- 
ter says,  unread,  and  llien  to  rely  upon  Hie  slatemcnl  derived,  I  know 
not  whence, thai  it  contains  fresh  deposilions.  It  contains  no  depositions 
—  no  depositions  whatever;  and  I  do  think  thai  if  even  now  my  learned 
friends  liai'  .ked  al  it,  they  wonhl  have  piobably  iiol  fell  bound  to 
raise  Hie  ([ueslion  so  fur  as  Ibis  docuineiil  is  concerned,  iiiil  I  am  fully 
aware,  as  I  have  already  made  apparent,  thai  that  is  not  the  real  question 
Hiat  is  here  involved  —  thai  is  not  the  motive  of  this  motion  —  the  mere 
rejection  of  this  Supplementary  Report.  II  is  the  delerminalion  of  that 
qucsHon  of  procedure  to  which  I  have  adverted  as  f;ivinir,  in  Mr  Phelps 
view,  and  1  af;ree  wiHi  liim,  importance  lo  this  motion. 

I  do  not  desire  to  occupy  your  lime,  Sir,  longer;  but  I  must  be  permit- 
led  in  two  sentences  to  sum  up  the  short  result  of  my  argument.  First, 
it  is  clear  that  Ihe  Report  or  Reports  of  the  Commissioners  are  not  in  all 
events  to  go  before  the  Arbitrators,  because  in  .Vrlicle  VH  they  are  to  be 
laid  before  Ihemonly  in  the  event  of  Iheir  having  lo  consider  Regulations: 
and  they  are  to  consider  Regulations,  and  to  have  power  lo  consider  Regu- 
lations, only  if  the  deterniiuatioii  of  the  foregoing  questions  renders  it 
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noi'CMsiirv.TlioN  an;  mil  In  liiivi-  il  laid  hd'oir  llii'in  m-  In  he  iisimI  Ii\  Ihrrii 
unlil  tlii^  i'iiiiliii^'(>iR-y  in  Article  l\  (irciirs,  and  llio  real  liiniiiig  poiiil  in 
tills  ninli'iivi'i-sv  i|<>|ii<ii(ls  ii|miii,  and  iriv  Icarncil  i'liiMnls  IVIl  il,  what  is 
llial  r{inliM),M'iH  y  iiuMilidncd  in  Artiilc:  l\.'  IT  llu'  conlinjiciicv  is  llial 
wliirli  \v(>  say  il  is,  lln;n  I  lliink  llinrc  can  lie  iki  ddiilil  llial  niir  cniislnic- 
li(in  of  llii'Trfaly  is  llie  corrod  luw.  Wcsay  lliid  (•(inlinfioncy  is  nol  IIms 
foiilin^cncy  (if  any  Arliilralinii  at  ail,  lioruuse  wi*  say  Ilio  Trcaly  docs  nol 
say  so.  The  Treaty  says  that  tlie  c(intiiif;ency  is  llie  doleriiiiiiatiiin  of  llie 
first  (ivo  (|nuslioiis  in  the  |mrlicnlar  way.  We  say,  in  llio  next  place,  il 
caiMKil  111!  llie  I'linlin^'ency  (if  any  Arhilralion  at  all.  Iiecaiise  llial  would 
involve  tlie  assiiin|ilinii  thai  it' the  lionnnissioners  agreed  as  lo  Hie  lleporl, 
(hat  tliat  lte|ioi'l  upon  llie  niiilter  of  lle^iilalions  was  to  he  hindin^iipon  anil 
to  take  the  place  ot'a  decision  of  this  Trihiinal.  Unt  Article  VII  in  clear 
nnd  einpliatic  lerins  shows  Hiat  llial  is  nol  true  liecaiise  il  explicitly  says 
that  il  is  to  aid  the  Trihnnal  in  llii?  duterininalion  oi'llie  (|neslion.  H'  I 
am  ri^lit  in  that,  what  is  the  position  ot'lhin^'s?  Then  we  reach  a  point  in 
the  controversy  al  whicli  alone,  and  tor  the  lirst  liiiu;,  llie  Trihnnal  arc 
cnlilled  to  talve  into  tlieir  coiisideralion  the  ipieslioii  of  Hie  Iteport  as 
bearing  npon  llegnlalions  —  Tlic  lirsl  tiiiieal  Nsliicliliiey  are  entilled  to 
lake  into  aeconnt  anything  hearing  upon  Itegidalions.  We  have  had  Ihe 
machinery  for  the  lirsl  live  iiiieslions  dealt  with  in  the  antecedent  Articles 
—  (|iiestions  of  right.     Tlieyare  gol  out  of  Ihe  way. 


We  come  to  (juestions  no  longer  (pieslions  of  right,  —  (piostions  of 
acconunodation;  (ineslions  of  convenience;  (ineslions  of  expediency ;  ipies- 
lions  ofjuslici;;  (ineslions  ofecpiily;  (|iiestions  of  general  coiisidei-ation : 
noluf  tlie  riglil  of  A.  or  of  It.,  hut  of  Hie  rigid  of  .\.  and  It.  and  others  in 
this  question, — a  (|uesli()ii  which  does  not  depend  upon  legal  right  al 
all ;  and  wlien  you  have  got  lo  tliat  point  Humi  it  is  that  Hie  lleporl  is  to  lie 
laid  before  you  willi  suclioHierevidenceaseitluM'liovernnieidniay  snhniil. 
.\gaiu,  I  warn  this  Tribunal  against  its  being  supposed,  when  I  urge  \\\\\\ 
insistence  this  point,  that  I  am  holding  out  to  Hiis  'i'ribunal  any  prospect 
of  a  reopening  of  Hiis  <|ueslioii  and  of  a  lirancliing  out  into  new  enquiries 
and  into  la -ge  lields  of  evidence.  .No;  is  I  liavt.'  told  yon,  so  far  as  I 
know,  so  I  r  as  I  believe,  this  Su|»plenientary  Iteport,  so  far  as  we  know, 
is  ended  ;  •  I  is  closed.  If  they  have  anything  lo  say  when  llicy  sec  that  sup- 
plemental 'port,  to  answer  il,  lo  explain  il,  to  contradict  it.  we  do  not 
object  to  L  ir  liaving  llial  rigid,  lly  all  means  lei  them  read  it;  let 
them  judge  i'  it;  lei  Ihein  see  if  il  is  a  mailer  capable  of  answer  or 
explaiKilioii  iiid  acl  accordingly ;  and  when  my  learned  friend,  in  solemn 
and  impre  ivc  tones,  speaks  of  the  grave  injustice  of  having  fresli 
mailer  put  upon  him  wliicli  he  has  no  op|)0iiunily  of  answering;  allow 
me,  I  entreat  this  Tribunal,  lo  ask  tlicm  to  understand  this  and  see 
how  litlle  reason  there  is  to  suggest  any  special  hardship  or  to  suggest 
any  real  injustice. 

I  have  before  me  tlieir  Counter- Case.     I  am  making  no  complaint 
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iilioiil  il  or  ils  conlnnlH.  I  iiiiiv  liuvi-  In  iimKo  iiiiiiiiii'nls  liorcarh'r;  Ixil  I 
liiid  in  llii-  CoiinliM-CuHc  iil  1111^1;  'JII7,  wlial?  On  ||m>  iHlli  of  .liil\  tK<)2 
itislniclioiw  iidiln'ssnd  Id  a  (lapl.  MiKipi'i' (if  Hm;  IIcvimiiic  Mariiii^  ciiIIit 
"  (liirvx'ii  ",  iiislnii'liii^  liiiii  In  iirncccij  jo  lite  I'liliilnr  UlaiiiisaiKJ  In  iiiaki> 
ctM'laiii  in(|uii'ii'H  and  In  i'c|ini'l  llic  n-sull  nl'  llinsi'  in(|n!ri<>H;  and  llic 
resull  ni'  Ills  iiii|nirii><«,  accordin^^K  ,  a|i|ii>ai's  in  Innr  I'fpnrU,  |||i>  Ijrsl 
nl'  whiidi  is  dalcd  llio  17lli  i>(  Aii^^nsl  IK'IJ.  al  pa^c  '^OH  and  oxliiniiiri),' 
Troin  pa^i!  2()K  In  pap;  •2\'-i,  conlainin^  a  nnndicr  ol'  slalcnionis  nl'nmro  or 
loHH  roidvanre,  of  more  or  h^ss  injporlanco  —  slnUsmt'iils  ol"  liicl  as  lo 
wliicli  \M>  liav(>  nol  Iin;  sli;;lilcsl  oppnrliinih  ol'  rrosH-uxaniinin;;  (lap(. 
Iloopor,  nr  ni('t'linf{  llio  lads  Ihal  Im^  all(!f;i's. 

ThroM^dioiil,  the  wlioli'  ol'  lliis  (lounlnr  (".asn,  on  almost  (wcry  pajjn 
ol'  il,  llic  iliuslralions  Ihal  I  liuvo  givon  will  Iil  in  willi  Ihit  rest  —  new 
mailer  as  lo  which  \vi\  have  had  no  opporlnnily  ol'  intiuirv  and  no 
opporlnnily  ol'  examinalion. 

I  urn  nol  making  Ihis  as  a  complaint.  I  am  nieeling  llic  complainl. 
I  am  pointing  (Mil  that  in  an  arhitration,  cnndncled  as  Ihis  is,  where  evi- 
dence is  admittedly  pnl  in  as  to  which  IIi(M'(<  can  he  no  ernss-o\aminalion, 
Ihal  there  mnsi  he  a  certain  proportion  of  lliat  evidence  as  lo  which  the 
other  side  can  have  no  opporlnnily  ol'  meeting  in  anyway.  II  is  so  willi 
their  Counter  f!i,.-.e.  Il  is  so  as  regards  the  Snpphjnicntary  Itcport,  willi 
Ihis  important  diU'iM'enco  —  Ihal  tlie  Siipplemeidary  lleporl,  it'  I  am  per- 
mitted lo  say  so  much  in  description  of  it  il  do  not  know  whctli(;r  I  ami  is 
a  sup|(li!menlary  report,  nol  putting  forward  new  tads,  Itul  expressing  on 
further  inforination  and  fiu'lhei- consideration,  the  views  of  ukmi  who  have 
had  special  o|iportuuiti(?s  id'  (dtserviug  this  question  of  seal  life,  so  far  as 
it  hear'  U|)on  ilegulations.  That  is  the  cliar'aclor  and  purjiort  of  tlie 
Supplementary  lleporl.  It  is  not  a  i\f\\  report  like  C.apl.  Hooper's,  of 
new  I'acls.  !l  is  comment,  argumenl  in  the  ligld  of  furtlier  in(piiry  and 
further  investigation. 

Now.  Sir.  1  sit  down,  gratefully  recognizing  tlio  patience  with  which 
Ihis  Trihunal  lias  heard  me.  And  hefoi'e  I  sit  down  I  wish  lo  emphasize 
the  point  whicli  aloiu'  gives  grave  iin|)orlance  lo  this  question  —  Ihat  we 
claim  I'i'om  this  TrilMinal  a  decision  as  to  whicli  there  shall  he  no  doubt 
or  hesitalion;  Ihal  the  questions  of  right  shall  he  determined  before  the 
queslioii  of  Itegulalioiis  is  approacinMl ;  and  we  shall  use  eve;;,  ciiorl  which 
it  is  ill  our  power  legiliuiati'ly  lo  use  to  iiisuri!  thai  resull. 

Sir  Richard  Webster.  —  I  cannot  add  an\ thing  to  Sir  Charles"  argu- 
menl. 

The  President.  —  We  thank  you  for  Ihe  perfect  lucidily  willi  whicli 
you  have  argue  a  your  point. 

I  would  ask  .Mr  Phelps  and  .Mr  Carter  whether  they  have  anything  lo 
add  in  |)oint  of  nbservalion  to  Ihe  foregoing  argument. 

Mr  Carter.  —  .Mr  President,  before  1  begin  what  1  have  lo  say  in  reply 
to  the  argumenl  which  has  been  addressed  to  you  upon  the  other  side, 
there  is  perhaps  one  point  upon  which  i  ought  lo  make  an  observation  in 
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order  that  my  argument  may  be  better  understood  and  not  misappre- 
hended. 

The  learned  counsel  when  taking-  liis  seal  in  the  course  of  his 
arf;nnient  yesterday,  made  an  observation  pertaining  to  what  I  may 
periiaps  call  the  proprieties  of  forensic  controversy  in  something  like 
these  words  : 

"  I  think,  therefore,  that  I  have  so  far  made  good  my  position.  1 
ouglit  not  to  say  that  I  think  so,  as  it  is  not  the  liabit  of  counsel,  with  us 
at  least,  to  express  personal  opinions;  and  I  wish  to  guard  myself,  and 
desire  to  follow  the  course  which  is  considered  the  proper  course  in  these 
matters  —  to  suhniil  lliese  matters,  and  let  them  he  tested  by  the  strengih 
of  the  arguments  advanced  in  support  of  them  without  hringing  in  —  and 
I  hope  my  learned  friends  will  agree  with  me  —  personality  of  counsel 
for  or  ajiainst.  " 

If  his  observations  had  stopped  lliere  I  should  not  have  thought 
it  worth  while  to  say  anything;  but  he  continued,  and  perhaps  this  was 
the  purpose  for  which  he  introduced  the  observation  : 

"  '  am  qiiite  sure  that  liiere  arc  many  propositions  put  forward  in  the 
argui..^nt  which  I  have  had  the  pleasure  of  reading,  presented  by  the 
United  States,  which  I  should  be  sorry,  and  I  think  my  learned  friends 
themselves  would  he  sorry  to  commit  themselves  to  as  approving 
lawyers.  " 

Of  course  1  can  say  nothing  as  to  tho  rule  which  learned  counsel  may 
prescribe  for  themselves  in  addressing  a  judicial  tribunal.  The  intima- 
tion is  that  the  opinions  wo  express  here  and  the  arguments  we  address 
to  the  Tribunal  should  not  be  regarded  as  our  real  opinions,  or  as  not 
neces^-arily  so,  but  as  simple  suggestions  which  may  be  made,  and  which 
are  submitted  to  the  Tribunal  without  any  expression  whatever  as  to  whe- 
ther counsel  believe  in  them  or  not,  for  what  they  may  be  worth.  I  cannot 
say  tiiat  I  think  there  would  be  any  very  high  degree  of  value  in  a  rule  of 
that  sort:  and  I  think  I  shoidd  be  quite  unable  to  comply  with  it  myself. 
I  have  aliahit  niNself,  whenever  1  feel  strongly  upon  any  quesliouaud  have 
decided  convictions  m  respect  toil,  to  express  myself  accordingly.  1  have 
no  olh  •  way  of  arguing  it ;  and  I  do  not  object  to  the  Tribunal's  believing, 
when  I  ^peak  as  if  I  believe  in  opinions  expressed  by  me.  that  1  really  do 
beiiev(!  tiieni.  and  this,  loo,  notwillistanding  any  derogatory  estimate 
which  an  opinion  of  that  sort  migiit  compel  them  to  form  concerning  the 
soundness  of  my  views  as  a  lawyer. 

1  siiy  this  in  reference  to  our  printed  argument,  so  far  as  I 
have  liiid  an\tliing  to  do  with  it,  and  I  say  it  in  reference  to  anything 
that  I  have  expressed  or  shall  hereafter  express  in  oral  argument. 
I  niighl  add  to  this  thai  I  do  not  think  the  learned  counsel  him- 
self \er\  well  fullows  the  rule  which  he  has  suggested.  He  has  a 
habit  sometime^  of  speaking  as  if  he  really  believed  what  he  said 
and  as  if  he  expected  olliers  to  think  he  so  helieved.  And  I  cannot  help 
thinking  that  he  lias  at  limes  express(ul  himself  with  such  i'orce  and  ear- 
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neslncss  lliat  he  really  did  nieaa  wliat  he  said  and  intended  the  Trihiinal 
and  ourselves  to  believe  so.  It  would  be  very  difficult  for  me  to  listen  to 
arguments  of  counsel  except  upon  u  rule  of  that  sort. 

I  .say  this  for  the  purpose  of  showiuj;-,  not  that  counsel  are  not  at  li- 
berty to  submit  to  judicial  Tribunals  opinions  or  arfjunients  as  to  which 
they  may  have  some  possible  doubt,  with  a  view  of  allowing  the  Tribunal 
to  weigh  them;  but  I  say  it  for  the  purpose  of  intimating  that  I  have  no 
objection  to  having  the  (^oiirt  suppose  that  I  really  entertain  the  opinions 
which  I  appear  to  entertain  and  express  myself  as  entertaining. 

So  much  for  that.  Now  let  me  come  to  the  real  subject  of  this  de- 
bate. It  has  taken  a  \ev\  wide  range  indeed.  I  do  not  complain  of  the 
extent  of  that  range.  A  great  many  things  have  been  said  in  it  perhaps 
not  rigidly  vital  to  the  queslions  arising  upon  the  particular  motion  which 
has  been  submitted  to  the  Trilinnal;  lint  still  they  have  a  bearing  upon  it, 
and  they  are  also  things  wiiich  at  some  lime  or  other,  in  the  course  of  the 
discussions  which  will  lake  place  before  the  Tribunal,  would  be  likely  to 
be  said,  nay,  which  would  have  lo  be  said;  ami  we  may  say  in  regard  to 
them,  or  some  of  them,  at  least,  tiial  ihey  ma\  as  well  be  said  al  the  slarl. 
and  the  necessity  of  repealing  them  hereafter  may  thereby  be  dispensed 
with,  possibly. 

But  what  is  the  nature  of  the  proceeding  which  is  now  before  the  Tri- 
bunal? What  are  we  talking  to?  What  was  it  that  occasioned  this  pre- 
sent discussion?  We  can  al  least  ascertain  the  point  where  we  began, 
however  wide  the  range  of  discussion  may  be.  We  can  go  back  and  see 
what  llial  point  was,  and  what  the  Tribunal  is  moved  to  do. 

The  question  arose  in  Ihis  way  :  Wecame  here  on  the  23r(l  of  .March. 
The  Tribunal  assembled.  The  case,  so  far  as  the  allegations  and  evi- 
dences of  the  parties  were  concei'ned,  had  been  lerminated  long  prior  to 
lliat  time.  The  Cases  had  been  submilled  many  months  before.  The 
Counter  Cases  had  been  submilled  a  long  time  before.  Those  two  me- 
thods were  the  only  ones,  as  we  su|)posed,  provided  by  the  Treatv  bv 
which  any  Ihing  in  IIk;  nature  of  evidence,  oi'  any  thing  in  Ihe  nature  of 
information,  if\ou  please,  aside  iVom  evidence,  or  of  a  lower  grade  Ihan 
evidence,  ;ould  be  laid  before  this  Tribunal.  We  never  imagined  that 
there  was  any  further  op|)orlunily  for  llie  submission  of  evidence  on  the 
part  ol  Her  Majesty's  (lovernment.  We  thought,  indeed,  that  we  had 
much  reason  lo  complain  in  relation  lo  Ihe  pri\ileges  which  had  alreadv 
been  assumed  b\  Her  Majesls's  (lovernmenl  in  the  matter  of  the  inlroduc- 
tiou  of  evidciice.  We  Ihonghl  we  had  much  reason  lo  complain;  but  in 
a  certain  sense  that  iiad  passed.  We  did  nol  suppose  there  would  be  an\ 
fiu'lher  occasion  for  I'enew ing  our  complaints,  or  feeling  thai  we  were  sub- 
jecteil  to  any  disadvantage. 

On  the  23rd  of  March  we  look  auolher  ste)!.  We  began  the  argument 
of  the  ijnestions  which  an?  submilled  lo  lids  Tribunal,  and  Ihe  argument 
of  all  of  Ihem  —  lue  ipicslion  of  jurisdiclion  in  Ijehring  sea,  Iheciiieslion  of 
the  |iroperl\  interest  of  the  L'niled  States,  in  (he  seals  and  in  the  induslr\ 


—  118 


cslublislicd  upon  tlio  l'ril)ilof  Islands,  llie  question  of  concurrent  regu- 
lations —  all  llio  qucslions  rc(|uired  i)\  the  Ti'Ciily  to  he  suhmilled  to  the 
Tribunal,  and  as  lo  which  evidence  had  ijcen  taken.  We  began  the 
argument  in  rci'crence  lo  Iheni,  l)\  sul)niitlinji  our  argiinienl  in  accor- 
dance with  the  provisions  of  the  Treaty.  We  supposed,  indeed,  or  should 
have  supposed,  if  we  had  an\  occasion  lo  consider  it,  thai  certainly, 
after  a  cause  was  ripe  for  argument,  and  after  argument  had  in  point  of 
fact  been  sniiniitted,  there  would  be  no  attempt  lo  introduce  any  further 
evidence,  or  anvtiiing  in  tlic  nature  of  it.  Sncli  a  thing  never  entered 
our  minds;  because,  as  we  view  it,  sucli  a  tiling  is  scarcely  conceivable. 
We  had  made  oui'  argument,  our  principal argiiineul.  Tlie  Treaty  indeed 
provided  tliat  if  llie  Tril)unal  desired,  or  if  tlie  parlies  desired,  furllier 
oral  argument  miglit  l)e  liad  in  -iipport  of  tlie  written  argument.  That 
was  a  provision  of  the  Treat \. 

The  President.  —  There  is  more  llian  lliat  in  the  provision.  If  you 
will  read  Article  \',  you  will  sec  that  if  the  Arbitrators  desire  further  elu- 
cidation with  regard  lo  aii\  point,  the\  may  require  a  written  or  printed 
statement  of  argument. 

Mr  Carter.  — That  indeed,  is  true. 

The  President.  —  Or  oral  argument.  There  is  a  difference  between 
the  printed  statement  or  argument  and  the  more  oral  argument. 

Mr  Carter.  —  Ves  sir;  there  was  indeed  a  jirovision,  limited  to  action 
on  the  part  of  the  Tribunal  itself,  thai  if  it  desired  thai  some  point  should 
be  furllier  elucidated,  it  should  in  somi'  manner  be  done.  lUit  that  emer- 
gency had  not  as  yet  arisen.  There  had  been  no  expr(!ssion  of  any  such 
desire  on  the  part  of  the  Tribunal,  no  a[iplicalion  to  the  Tribunal. 
Nolhing  of  the  sort  look  place.  The  cause,  so  far  a-  the  counsel  was 
concerned,  must  be  regarded  as  a  cause  with  the  pronls  closed,  and  in  a 
condilion  for  argument;  and  not  onl\  in  a  coiulilion  for  argument,  but 
with  the  principal  argument  having  actually  liceii  made.  Thai  was  its 
condition. 

While  it  is  in  that  condition,  we  receive  from  the  Agenl  of  the  Mrilish 
Government  a  paper,  purporling  to  be  a  supplementarv  report  of  t  he 
iJritish  ('.ommissiouers  appointed  under  the  lerms  of  one  of  Articles  of  the 
Treaty  —  with  notice  that  it  had  been  delivered  to  the  members  of  the 
Triininal.  To  say  that  we  were  surprised  would  but  fainll\  express  our 
emotions  upon  llie  recripl  of  a  document  of  that  sort.  There  was  but 
one  course,  in  our  view,  to  lake  in  regiird  to  it,  and  thai  was  to  lelnrn 
il  immediately  to  those  who  sent  it  and  lo  return  it,  with  llie  slatement 
that  we  objected  lo  an\  paper  being  placed  before  llie  Tribunal  al  a  time 
ami  in  a  manner  not  allowed  by  the  terms  of  the  Treatv. 

Where  should  we  be  if  such  a  course  were  permitted?  In  the  course 
of  an  experience  al  the  bar  now  nol  very  short,  I  have  had  all  that  I  could, 
by  any  possibililx,  (hi  to  eslablisli  my  side  of  a  controversy  against  the 
argunn'uls  of  my  ailversaries,  when  the\  had  the  opp(U'tnnit\  lo  reply  lo 
them  b\  uri/iniifiil.     Tu  itp/iiixv  their  arguments,  lo  overconu!  them,  is  all. 
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ccrUiinly,  (liiil  I  could  ever  undertake  lo  he  able  lo  do.  But  if  my  adver- 
saries, in  addition  to  the  ability  to  answer  my  arf;umenls  by  llieir  argu- 
ments, could  i'liswcr  (hem  by  the  iutroduclion  of  new  cv/drnce,  the  case 
wuh  indeed  one  for  which  I  had  no  resources  at  all.  That  was  what 
I  lelt  about  it,  and  what  my  associates  fell  ai)oul  it. 

That  the  thing  could  be  done  at  all  was  inconceivable  to  us.  Tiie  way 
in  which  it  was  done  was  a  matter  wiiich  added  to  the  amazement.  The 
Tribunal  was  not  asked  whether  il  w  ould  receive  a  paper  of  that  sort.  We 
were  not  asked  whether  we  had  any  (ihjcction  to  the  introduction  of  a 
paper  of  Ihat  sort.  It  was  assumed  liij  the  Brilisli  Aijenl  ihal  ho  hud  the 
right  to  pul  it  right  before  the  Tribunal,  whether  we  liked  it  or  did  not 
like  il  : 

Senator  Morgan.  —  Hefore  the  separate  Arbitrators,  you  mean? 

Mr  Carter.  —  Itcfore  the  separate  Arbitrators.  I  confess  I  am  unable 
myself  to  distinguish  between  that  acl  and  anoiher  which  I  have  never 
seen  practiced,  Ihat  after  a  conlroversy  had  i)een  submilled  io  a  judicial 
tribunal,  one  side  siiould  submit  (o  Ibe  judges  furlher  consi<lcrations  in 
the  nature  of  argument.  It  was  not  done  secretly.  I  (h)  nol  comjdain  of 
lliat.  Oh  no.  We  were  apprised  of  it,  and  most  dislinclly  apprised  of 
it;  but  what  was  asserted  on  the  part  of  our  adversaries  was  liiat  Ihey  iiad 
the/vV//// todoil.  Well,  if  Ihey  had  Ihe  right  (o  do  il  Ihcn,  Ihey  hail  Ihe 
right  lo  do  it  Ihe  day  after  and  Ihe  day  afler  llial  ;  ami  their  right  conse 
queiilly  had  no  measure  or  limilalion  excepl  I  heir  own  pleasure.  That 
was  Ihe  nidure  of  llie  right  which  Ihey  assumed. 

Wo  immediately  informed  our  adversaries  by  letter  Ihal  we  returned 
Ihe  paper,  Ihal  we  prolesled  against  Ihe  submission  of  il  b\  Ihem  lo  llie 
members  of  Ihe  Trihuiiid,  and  Ihal  we  should  make  a  niolioii  lo  Ihe  Tri- 
bunal Ihal  il  lie  dismissed  from  allcniion  and  relni'ned  lo  Ihe  source  from 
which  il  was  received.  We  receiviMl  in  answer  lo  Ihal  a  com-leous  letter 
from  our  adversaries,  apprising  us  of  Ihe  ground  Iheir  aclion.  I  will 
read  Ihal  letter. 

The  President.  —  I'erhaps  Sir  Ciiarles  will  give  Mr  C.arler  tlic  Idler 
which  he  has  jusi  read  lo  us. 

Sir  Charles  Russell.  — C.erlainh. 

Mr  Carter.  —  I  read. 

"  The  undersigned,  .\genl  of  Her  lirilannic  Majesly,  has  Ihe  honor 
lo  acknowledge  receipl  of  the  Honorable  .lohn  W.  Tosler's  comiiiunicalion 
of  this  day's  dale,  and  in  reply  liiereto  desires  lo  slale  that  il  is  Ihe  view 
of  Her  nrilannic  Majesty's  riovernment  that  the  mode  of  procedure  con- 
tem|)lated  by  the  Trealy  has  not  been  accuralidy  billowed.  \\  Idle  all  llie 
material  bciiring  upon  Ihe  whole  subjecl-nialler  in  dispnle  inlended  lo  be 
used  by  eillier  pai'lv  was  lo  be  snhmilled  lo  Ihe  oilier  parl\,  Ihat  pari  of 
such  material  which  bore  oiiK  on  Ihe  (pieslion  of  llegnlations,  and  parti- 
culary  the  report  or  reporh,  joini  or  several,  of  the  ('.(niimissioners  of 
the  two  countries,  should  have  been,  il  is  believed,  kepi  dislinci  from 
llial  (larl  which  boi'e  on  Ihe  (]iie>liuii;   cifiighl,  aiul  ihal  Ihi'  laller  ^liouhl 
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alone,  ill  llio  first  instance,  have  been  siibmitled  to  the  Arbitrators;  the 
I'onncr,  namely,  lliat  part  relaling  to  Hcijulalions,  only  wIumi  the  ronlin- 
gency  tlicreior  arose;  or,  in  other  words,  when  tiic  determinalion  of  llie 
questions  of  exclusive  right  iiad  i)efn  arrived  at  ". 

And  tiiat  is  a  statement,  if  i  understand  it,  tiiat,  according  to  llie 
contemplation  of  the  Treaty,  wiialevcr  related  to  tlic  subject  of  regulations 
was  not  to  be  submitted,  either  to  the  Tribunal  or  to  the  opposite  parf\, 
until  a  determination  had  been  reached  by  the  Tribunal  upon  what  is  cal- 
led by  my  friends  upon  the  other  side  the  questions  of  right;  that  then  it 
was  to  be  laid  before  the  Tribunal,  for  tiie  tirst  time. 

How  does  lliat  defend  the  submission  of  this  paper?  That  contingency 
had  no  occurred.  The  Tribunal  had  not  as  yet  reached  a  decision  upon 
what  are  ciiiled  the  questions  of  riglil,  or  upon  any  of  the  questions.  It 
had  not  determined  that  the  contingency  liad  arrived  upon  which  the 
question  of  Hegulations  should  be  considered;  and  accordingly,  in  accor- 
dance with  the  views  of  the  counsel  themselves,  llie  time  had  not  as  yet 
arrived  when  it  was  proper  to  submit  to  the  Tribunal  any  such  paper  as 
Ibis,  if  it  bore,  as  they  said  it  did,  upon  the  question  of  Hegulations. 

They  then  proced  :  — 

"  It  was  upon  this  principle  that  the  original  Case  of  (!reat  Hrilain 
was  framed,  and  this  coiu'se  would  have  been  pursued  and  been  followed, 
but  for  the  objections  raised  by  the  rniled  States  in  Mr  Foster's  letter  to 
.Mr  Herbert  of  September  27tli  I8i)2.  in  deference  to  those  representa- 
tions, and  in  order  to  facilitate  the  progress  of  the  arbitration.  Her  .Ma- 
jesty's riovernnient,  while  maintaining  the  justice  of  their  contention, 
furnished  lo  the  (iovernment  of  the  United  Stales  and  to  the  .Arbitrators 
the  separate  report  of  the  Mrilish  (".omniissioners  and  its  appendices,  re- 
serving at  the  same  lime  their  right,  as  staled  in  Lord  Hoseberry's  dispatch 
toMr  lierberl  uHlctober  l.3tli  l«'.»2  ". 

"  Heserving  their  right,  "  Ihal  is,  liieir  riglil  to  submit  a  further 
report,  or  fnrlhcr  evidence,  at  the  time  when  the  conlingency,  according 
to  their  view  of  it.  was  reached ;  namely  after  the  Tribunal  had  announced 
a  decision  of  a  certdin  character  upmi  the  (pieslions  of  exclusive  jm'isilic- 
lion.  Tliev  said  lliey  had  reserved  thai  right:  but  whatever- right  tlie\ 
might  or  couhl  havereserved,  Iho  contingency  mentioned  in  Ihal  reserva- 
tion, namely,  Hie  decisiiui  b\  Ibis  Tribunal  of  a  certain  character,  had  not 
arrived,  and  therefore  llie  subii  ssion  of  the  document  at  the  present 
time  was  not  defended  by  thai  reference  to  the  corres[)oiulence  between 
Lord  Hosebery  and  the  United  Stales  (iovernment  ". 

h'urther  they  say  : 

"  The  (iovernment  of  the  l!nited  Slates,  in  presenting  to  the  .Vrhitra- 
tors  with  Iheir  originid  Case  the  separale  report  of  the  United  Stales  Com- 
missioners had, in  the  opinion  of  Her  .Majesty's  (iovernment, departed  from 
tlii!|mode  ofprocedure  coiileni|)lated  by  the  Treaty.  ||  was  in  pursuance 
of  the  undiM'slainliiig  contained  in  the  correspondence  above  referred  to 
Ihal  Her  .Majesty's  Government  furnished  lo  the  Agent  of  llie  United  Sta- 
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ies and  to  tlie  Arbitrators  the  Supplementary  Heporl  of  the  British  Com- 
missioners which  was  referred  to  on  page  IG6  D  of  tiie  British  Counter 

Case.  " 

I  do  not  suppose  tiiat  there  was  any  under-^tandiiifj,  but  lliat  will  be 
tlie  subject  for  future  observation. 

"  At  the  pro|)er  time,  Ker  Majesty's  Government  will  submit  to  the 
Arbitrators  that  they  are  entitled  to  use  this  Supplementary  Beporl,  and 
they  are  quite  willing  that  copies  should  remain  in  the  hands  of  llie  repre- 
sentatives of  the  United  States  wiljiout  prejudice  lo  any  objection  they 
may  desire  to  raise.  " 

"  The  Covernment  of  Her  Britannic  Majesty  believe  tiiat  the  Arl)ilra- 
tors  will  desire  to  have  at  (heir  disposal  any  (rustworlhy  infurmation 
which  may  assist  them  upon  the  questions  referred  lo  Ihem  for  decision.  " 

That  is  their  slaloment.  It  will  be  observed  Ihat  in  their  statement 
they  go  back  to  the  lime  of  llio  original  preparation  ef  the  Case,  speak  of 
what  they  conceive  lo  have  been  au  erroneous  construction  of  Hie  Treaty 
by  the  United  Slates  in  Ihe  preparation  of  its  Case,  and  speak  of  their 
having  conformed,  in  a  manner,  lo  that  erroneous  coiisli'uclion,  and  lo  a 
certain  extent,  as  a  defence  of  their  present  action  in  submitting  this  jjaper 
at  the  present  time  to  the  Tribunal  in  the  manner  in  which  il  was  sub- 
mitted. 

It  was  in  this  way  that  the  question  of  the  respective  views  of  the 
parties  as  to  how  the  Cases  and  Counter  Cases  should  be  made  up,  and 
what  they  should  contain  was  brought  into  discussion  before  Ibis  Tri- 
bunal, and  it  is  Ihis  reference  lo  Ihe  former  action  of  Ihe  parlies  which 
has  enlarged  Ihe  scoi)e  of  the  debates  which  might  otherwise  have  been 
confined  within  somewhat  narrower  limits. 

As  that  wide  range  has  been  given  to  il,  and  as  the  methods  which 
has  been  pursued  by  the  imrties  under  Ibe  Treaty  have  been  refei-red 
to  in  great  detail  and  made  llie  subjecl  of  discussion,  I  must  lake 
the  liberly  in  these  concluding  observations,  designed  as  a  reply  lo 
the  argument  on  the  part  of  tier  Majesty's  Government,  to  go  back  lo 
that  original  lime  and  \ery  brielly  recount  Ihe  circumstances  under,  which 
the  Cases  and  Ihe  Counter  Cases  were  piil  in.  Before  I  do  Ihal,  howe- 
ver, I  desire  lo  make  one  or  two  observations  suggested  by  the  remarks 
which  have  been  made  by  Sir  Charles  liussell  in  reference  lo  evidence. 

The  Tribunal  which  was  ci'caled  b\  the  Treaty  coidd  not  well  be  pro- 
vided with  the  ordinary  instrumentalities  which  arc  employed  bv  courts 
of  justice  for  the  purpose  of  ascertaming  liie  Irulh  upon  disputed  ques- 
tions of  fact.  There  could  be  no  calling  of  wilnosses  and  oral  examina- 
tion and  cross-examination  of  them;  and,  as  that  was  nol  possible,  it 
was  not,  of  course,  possible  to  apply  to  the  Case  those  rigid  rules  of 
the  law  of  evidence  which  are  followed  both  in  (ircal  Britain  and  in  the 
United  States  in  reference  lo  the  inlroduclion  of  evidence.  That  of 
course  was  plain;  and  il  was  equally  plain,  or  al  all  events  il  was  con- 
templated, that  there  would  be  differences  of  view  upon  questions  of  facias 
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well  as  upon  queslions  of  law,  and  lliat  some  moans  llicreforc  siiould  ho 
provided  by  wliicii  llio  parlies  siioidd  l)o  enabled  lo  eslablisii  liioir  views 
upon  such  dispuled  iiuoslidus  ol'  I'ael.  Ail  llial  llie  nofiolialnrs  of  llio 
Treaty  could  do  under  the  circ.  mshinces  was  lo  provide  (he  host  mode  in 
llieir  power;  and  while  Ihey  could  nol  follow  Ihe  rules  of  law  exactly,  (o 
follow  them  so  far  as  they  could  and  a(  least  lo  observe  those  fundamental 
principles  of  ecpudily  between  parties  in  the  facilities  wbicli  miii'hl  be 
allowed  lo  Ihem  for  the  purpose  (d' conductiu};  their  respective  contcn- 
lions.  The  examination  and  cross-examination  of  witnesses  was  impos- 
sible; but  was  it  iuipossible  that  eacli  party  should  1)0  ixM'initted  lo 
answer  IIk;  proofsaiid  Iheallenalious  whitdi  hisadversary  niij;ht  rely  upon? 
(lei'lainly,  not.  That  result,  alliiouj;!)  nol  suseepliide  ol  i)eiiij;  accom- 
plished in  the  exact  and  perfeit  w;i\  in  which  it  is  provided  for  in  muni- 
cipal Tribiuials  was  still  siisce|)lible  of  beiui;  accomplished  in  a  subslan- 
lial  manuerand  ina  way  suflicient  loassuretheadndnistralion  of  justice. 

The  Tribunal  which  was  lo  consider  Ihecpu'slions  was  to  be  a  Tribunal 
composed  of  the  most  eminent  jurists.  It  was  properly  lobe  presumed 
that  they  would  be  able  lo  separate  tl:e  material  from  the  immaterial, 
to  weij;h  the  value  which  should  be  put  upon  this  e\i(lence  ami  that  evi- 
dence, ami  that  althoui;h  they  could  not  lia\e  the  teneti'  'n  Ihe  fullest  and 
mosi  complete  extent  the  ordinary  rules  which  f;i)vern  the  introduction  u\' 
evidence,  still  thai  they  would  i)e  sid'liciently  aided  in  that  particular,  if  it 
were  reciuired  that  eacli  parly  should  subnnt  his  C.iise,  his  proofs,  and  his 
evidence  to  his  adversary s  lo  the  end  that  the  adversary  mi^iht  criticise 
them,  ciadd  deny  them,  could  contradict  liu>m,  could  meet  Ihem,  modify 
them,  or  replv  to  Ihem.  That  is  an  opportunity  inseparable  from  Ihe  ad- 
ministration of  justice.  No  proceediui;-  desi'rves  the  nanu'  of  laMug  a  ju- 
dicial oiu;  unless  each  of  the  piirlies  lias  an  oi"iorlunil\  lo  know  before- 
hand what  the  alleiiations  of  his  advei'sary  are,  and  what  the  proofs  are 
upon  wliich  lie  designs  to  support  those  allofiations.  That  facilities 
should  be  atlbrded  for  that  main  and  essential  thini;  is  of  course  absolu- 
tely necessary.  Thai  is  a  point  upon  which  no  one  —  I  will  nol  say  no 
lawver,  but  no  inleUisenl  man  livinu,  under  Kni;lish  law,  would  think  of 
iji;noring  or  disrejiardinj;. 

If  we  turn  to  Ihe  Treaty  we  timl  tiuit  provisions  of  that  sorl  are  made. 
Article  111  provides  :  — 

■•  The  printed  Case  of  each  of  the  two  parties  accompanied  by  the 
documents,  tiie  ol'licial  correspondence  and  other  (evidence  on  which  each 
relies,  shall  he  (hdivered  in  duplicate  to  each  of  Ihe  Arbitrators,  ami  to 
the  Afi'ent  of  tin',  other  piu'ly  as  soon  as  may  be  alter  tlie  apjiointment  of 
the  members  of  the  Tribunal,  but  within  a  period  not  exceeihnj^  four 
months  from  Ihe  date  of  the  exchange  of  tlu^  ratitications  of  Ihe  Treaty  ". 

I  suppose  liiere  is  no  (piestion  as  to  the  eiilin^  lucidity  of  that  clause. 
It  requires  no  inlerpn.'talion.  "  The  printed  Case  of  each  of  Ihe  par- 
ties ";  if  we  bad  no  pr(>cedents  to  i;ui(le  us  in  respc  I  to  proeeedinj^s  for 
inlernalional  arbitration;  if  we  had  no  |)recedcnls  of  thai  sort  lo  guide 
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us,  lawyors,  anybody,  would  casilj  understand  wlial  "  printed  Case" 
meant.  It  would  l)c  llie  case  upon  wliicli  you  rcslcd  your  contention; 
your  allcf^ations  of  fad  ;  the  evidences,  liie  proofs  hy  wliicli  you  proposed 
to  sup|)ort  Ihein;  and  the  conclusions  of  law  wliicli  you  drew  from  lliem. 
Article  IV  provides  :  — 

"  Within  three  months  after  the  delivery  on  both  sides  of  the  printed 
Case,  ("ither  parly  may,  in  like  manner,  deliver  in  diiplicale  to  each  of 
the  said  Arhilralors  and  to  the  A};eiit  of  llie  oilier  parly,  a  Coiinler  Case 
and  addilional  documents,  corres|)ondence  and  evidence  in  replv  to  the 
Case,  documenis,  correspondence  and  evidence  so  presented  hv  the 
olhci  party  ''. 

The  Counter  Case  is  provided  for  there.  A  mclhod  is  Ihiis  provided 
which  each  parly  inifihl,  iiotsupporl  his  original  Case  —  not  flial  —  hut 
by  which  he  mifiht  rr/i/i/  jo  the  Case  of  his  adversary ,  contradict  his 
proofs,  show  Ihein  lo  he  iinlrue,  negalive  his  allogalions.  contradict  his 
(■onclusions  of  law.  'riial  was  the  opporliinily  which  was  allorded  by 
the  Counter  Case. 

The  fiinclioii  of  each  of  (hose  dociiinenls,  Ihe  oflice  which  it  is  lo  fill 
in  this  Arbitration,  is  carefully  prescribed  in  IIk;  Trealy;  so  carefully  and 
so  clearly  that  no  one  could,  by  any  possibility,  niisintei'|)ret  il. 

I  may  be  permilled  lo  say  sonielhiiif;  in  relation  lo  IIh>  mode  followed 
b\  the  Governmenl  of  Ihe  Llniled  Siiiltis  in  Ihe  preparation  of  its  Case; 
and  ill  order  lo  do  Ihat,  so  llial  Ihe  learned  .Vrbilralurs  may  understand 
il,  I  should  allude  very  briel'K  (o  what  Ihe  presunniblo  nature  of  Ihe  proofs 
was  at  Ihe  lime  when  the  parties  were  called  upon  to  prepare  their  ori- 
ginal Cases.  What  were  the  (piestions?  I  shall  not  slop  to  read  them 
from  Ihe  Ti'iiaty,  but  shall  describe  them  generally. 

In  Ihe  lirsl  place,  Ihere  were  certain  (pieslioiis  as  lo  a  jurisdictional 
power  or  authority  over  Hehring  Sea  asserted  hy  Ihe  Ijniled  Stales  to  have 
been  in  some  manner  derived  from  liiissia,  wlial  my  learned  friend  Sir 
Charles  liussell,  has  well  enough  sly  led  a  derivative  lille  or  right. 

In  lli(>  next  place,  there  was  IIk;  questioii  of  Ihe  right  of  |)ropcrty  in 
the  seal  herds  and  in  Ihe  industry  established  upon  Ihe  I'ribilol!'  Islands 
of  maintaining  those  herds,  which  was  asserted  by  Ihe  liiiiled  Slates  — 
of  property.  Hoth  of  these  were  correctly  described  by  Sir  (^iiarles  as 
questions  of  right. 

In  Ihe  next  place,  there  was  the  ([ueslion  wlial  rogiilafions  might 
be  necessarv  lor  Ihe  purpose  of  protecting  the  seals  from  exierminalion ; 
which  question  by  the  terms  of  the  Trealy  was  not,  in  the  order  of  deter- 
mination which  the  Arbitrators  were  to  adopi,  lo  be  determined  unless 
they  li!td  made  such  a  (h'lermination  of  the  rpieslions  relaling  lo  exclusive 
jurisdiclion  as  would  require  Ihe  concurrence  of  (ireat  lirilain  in  regula- 
tions for  the  purpose  of  preserving  Ihe  seals.  There  was  that  order  pres- 
cribed by  the  Treaty  in  I'espccl  to  the  consideration  of  the  questions  bv 
the  .Arbitrators. 

Now,  as  lo  the  first  of  these  three  questions  —  thai  relating  lo  the 


-   15!   - 

jiii'isdiclional  |io\ver  or  aiilliorily  supjioscd  lo  liavc  hcon  derived  from 
lUissia.  Tliero  was  not,  il  was  lo  bo  presumed,  any  dispute  wlialever  in 
the  evidence.  Il  all  rested  upon  documents  su|)poscd  lo  lie  accessible  by 
botli  parties.  I  will  not  say  thai  il  was  uol  possible  llial  dispute  mij{bt 
arise  upon  some  question  of  fact,  but  at  least  il  was  not  very  probable; 
and  in  the  course  ol'diplomaiic  discussions  respectinjj;  llial  question,  I  do 
not  tliiidv  any  serious  dispule  bad  ever  arisen  in  reference  lo  any  fad. 
Tlie  discussion  was  mainly  in  respect  lo  Ibe  nature  and  inlerprelation  of 
documents  known  lo  llic  woi'id.and  in  llie  possession  <d'  bolli  parlies. 

Willi  respecl.bowever.lo  lluMpioslion  of  properly  in  Hie  seals  tiiecase 
is  quile  dilVcrenl.  There,  tlispulc.  conllici,  and  a  great  deal  of  it,  was  lo 
be  apprehended.  Tlieipieslion  as  lowhelher  the  United  Stales  had  a  pro- 
perly in  the  seals  or  not  depended  of  course  u,jon  the  nature  and  Ibe  habits 
oftbalanimal.asallqueslionsof  properly  in  animals  depend  upon  Ibenalure 
and  habits  of  Hie  animals;  and  whal  Hie  iialure  and  habits  of  those  animals 
were,  in  many  particulars,  it  wasforeseen  fromtliestarlmightbelhcsnbjecl 
of  very  serious  direct  dis])nle  uron  which  muchcnnlliel  of  testimony  would 
be  anticipated.  Where  were  we  lo  go  for  informalion  in  reference  lo  the 
nalure  and  habits  of  seals,  and  Hie  modes  by  which  liiey  were  pursued 
and  caplured  and  applied  to  Hie  purposes  of  Mankind?  There  was  a 
great  variety  of  sources  of  evidence.  There  wen-  the  persons  in  charge 
of  llic  I'ribyloff  Islands,  Hie  agents  of  Hie  Initcd  Slates  engaged  in  main- 
taining thai  industry  llicre.  their  slalements  founded  upon  personal 
knowledge,  llieir  reports, and  all  of  lliese  might  be  resorted  lo.  In  addition 
lolhat,  lliere  were  Ibelndians  along  the  coast,  who  followed  these  seals  in 
Ihcir  migrations,  and  who  had  made  for  a  long  series  of  years,  lo  a  certain 
limited  extent.  Hie  pursuit  of  tliose  seals  a  part  of  tbeiroccupation.  Their 
know  bulge  could  be  appealed  lo. 

In  the  nc\l  i)lace,  there  was  a  laigi-  bodx  of  mariners  eonneeled  with 
the  vessels  engaged  in  jielagic  sealing,  masters  of  the  vessels,  oflicers  of 
Ibe  vessels,  seamen,  iiuiilers,  all  of  them  more  or  less  familiar  svilh  Hie 
modes  in  which  pelagic  sealing  was  conducled. 

I  need  not  say  Hiere  llial  (!vcr\  one  could  see  thai  Hie  great  body  of 
lliese  witnesses  belonged  lo  a  class  whose  slalements  are  very  likely  lo 
conllici  wilh  each  oilier,  sometimes  because  they  are  dishonesi,  some- 
limes  because  lliev  are  ignorant,  somelimes  because  they  are  ine.xacl; 
bill,  from  a  iiundred  reasons,  we  know  that  Iliey  are  apt  lo  conllici  with 
each  other. 

This  whole  subjecl,  therefore,  was  encumbered  wilh  Ibe  possibility, 
nay,  the  probability,  that  a  great  many  of  Hie  allegations  made  by  the 
respective  parlies  would  be  drawn  into  serious  dispute;  and  Hie  conten- 
tions of  the  several  parlies  were  to  be  supported  by  such  evidence  as 
Ihe^  could  obtain. 

The  President.  —  I'erhaps  we  might  sloii  hero  and  resume  a  little 
laler. 

Mr  Carter.  —  C.erlainlv,  Sir. 
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(Tlic  Tribunal  llieroupon  adjouriieil  lor  a  short  lime.') 

Mr  Carter.  — Mr  l'rcsi''ciit.  ul  the  time  wiioii  llie  Tribunal  rose  for  its 
recoss,  I  was  making,'  some  observations  eoncerniu},'  liie  conditions  which 
lliis  case  presenlcMl  at  liie  lime  when  it  become  necessary  lor  the  parlies 
to  prepare  their  Cases.  1  had  said  lliat  there  were  three  principal  ([ueslions 
involved;  that  upon  the  lirst  ol'thcm,  that  relatinj;  to  the  jurisdiction  ol'thc 
Uniled  Stales  asserted  lo  have  been  a((piired  from  Russia,  there  was  not 
likely  lo  be  any  conlliet  upon  Ihe  evidence;  that  upon  the  next  (|uestion, 
thai  of  properly,  there  was  likely  to  be  a  jjreal  deal  ol' conllici :  and  1 
pointed  out  some  ol'thc  grounds  upon  which  it  seemed  probable  that  con- 
llici would  arise,  and  Ihe  extent  ol'  il.  Then  there  wiis  Ihe  lliird  ([ueslion, 
that  of  rei;ulalions.  01'  course,  Ihe  dcterniinalion  of  Ihe  rcfjidalions 
would  involve  a  consideration  of  the  subject  mailer  lo  which  il  was 
designed  that  Ihe  regulations  should  be  applied,  and  thai  was  to  the  seal 
herd,  and  Ihe  lakinf;  ol'  seals;  and  this  (piestion  ol'  regulations,  Iherefore, 
depended  precisely,  as  Ihe  (pieslion  of  properly  depended,  upon  the 
nature  and  habils  of  Ihe  seals,  and  the  modes  by  which  they  could  be 
taken,  and  were  usually  taken,  for  thi>  purpose  of  being  applied  lo  the 
nses  of  commerce  and  lh(>  world. 

Those  two  (pK.'stions,  the  (pieslion  of  properly,  and  the  question  of 
regulations,  depends  absolutely  upon  the  same  kind  of  evidence,  that  is, 
evidence  disclosing  Ihe  ualure  and  habils  of  Ihe  animals,  and  the  modes 
in  which  Ihey  were  laken.  The  (pieslioiis  Ihemselvcs  undoubledly  were 
entirely  distinct.  One  was  a  question  purely  of  property  righl ;  the  other 
was  a  question  what  regulations  were  necessary  perhaps  in  Ihe  absence 
of  a  properly  righl,  and  where  Ihe  seals  could  nol  be  prolected  by  Ihe 
exercise  of  any  rigiilful  power,  without  the  concurrence  of  oilier  (lovei'u- 
menls;  — what  regulations  with  the  concurrence  of  oilier  (ioveruments 
were  necessary  to  promote  wiial  was  assumed  lo  be  a  common  object, 
namely  the  presiM'valioii  of  the  seals.  The  questions  were  entirely  dif- 
ferent in  their  characler,  but.  nevertheless,  Ihe  evidence  upon  wiiicli  Ihey 
depiMided  was  snbslanlially  Ihe  sjime. 

.Now,  the  Goveriiinent  of  the  IJiiiled  States  came  to  prepare  its  Case, 
and  Ihe  ((iieslion  arose  how  il  should  prepare  il.  Upon  the  lirst  (pieslion 
it  was  plain  enoiigii  that  Ihe  evidence  upon  which  il  depended  consisted 
of  Ihe  documents  relating  h»  llie  history  of  liu^  lliissian  (lomiiiioii  over 
.Alaska,  and  lo  Uie  various  Treaties  and  diplonialic  commuiiicalions,  and 
other  dociimenls  which  from  time  to  lime  had  made  their  appearance  in 
connection  with  that  subject.  As  to  Ihe  next  question,  that  of  a  property 
in  the  seals,  it  was  necessary,  of  course,  to  place  the  facts  upon  which 
\vc  designed  to  support  our  contention  before  the  Tribunal.  —  Hut  how 
place  Ihem?  IJy  witnesses?  No,  we  could  not  call  any  before  the  Tri- 
bunal. —  What  must  we  do?  We  miisl  resort  lo  the  best  evidence 
which  under  the  circumslunccs  was  oblainable.  That  is  the  rule  in  all 
judicial  Tribunals,  where  one  species  of  evidence  deemed  the  best  is  not 
to  be  procured  for  any  reason,  you  must  resort  lo  the  next  best.     The 
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only  lliinj:  lliTcforo,  was  lo  coii-idcr  wliiil  was  iicxi  (lio  hcsl.  Tlioro 
was  a  varioly  of  siiiirccs  oC  evidence,  sucli  as  llio  opinions  of  scienlilif 
fienllcmen,  facts  well  Known  in  Jialnral  liislory,  all  (lorival)lc  fconi  books, 
wliicii  nii^lil  |)r()|)cr-ly  cnoii^ii  i)i-  ajipealcd  lo,  Itnl  llic  ininicdiale  fads 
nuisl  bo  proved  by  Uie  Icsliinony  of  witnesses,  and  as  we  eould  not  call 
Iheni  before  llie  Tribnnal  we  nmsl  do  I  be  best  we  conid,  and  procure 
Ibeir  depositions. 

Well,  bow  was  Ibis  evidence  lo  be  presented.  Upon  looking;  to  llie 
terms  of  Ibc  Treaty,  we  are  attracted  at  once  to  tbc  provisions  (d' Article  III 
wliicli  I  have  alfeadv  I'cad  and  wliicli  relates  lo  the  pi'inteil  Case.  "  The 
printed  Case  of  each  of  the  two  parties  accompanied  by  IIk-  documents, 
the  oflicial  correspondence  and  other  evidence  u|)on  which  each  relics 
shall  be  delivered  in  liiiplicate  ".  .Vrlicb;  IV  provides  I'oi-  the  Coun- 
ter Case  and  is  lo  lh(!  ell'ect  :  "  TIk;  Connlei-  Case  shall  be  delivered  in 
duplicate,  with  the  additional  docunienis,  correspondence,  and  evidence 
in  rr/i/i/  to  the  Case,  documents  anil  cori'espondencc  and  evidence  so  pre- 
sented by  the  oilier  pui'lv.  "  Therefore  il  was  plain  enouf;h  thai,  at  least, 
as  to  Hie  question  of  rif;lils  deiivi'd  from  llussia,  and  as  lo  IIk;  property, 
that  all  the  evidence!  should  be  preseiiled  in  Hie  Case;.  A  |)rovision  in  the 
Treaty  mi;;bt  suj^gesl  a  |)ossible  doubt  in  reference  lo  the  qiieslion  of 
regulations.  "  If  the  delerminalioii  of  Hie  foregoin;;  ipiestioiis  as  to  iUc 
exclusive  jurisdiction  of  the  United  Slates  shall  leave  the  subject  in  such 
position  that  the  concurrence  of  (ireat  Urilain  is  neciissary  to  the  cslablish- 
mcul  of  regulations  for  llu;  pi'oper  prolection  and  preservation  of  Ihe 
fur  seal  in,  or  habilualh  resorting  to,  the  Hehring  Sea,  etc.  What  con- 
curienl  regulations  outside  the  jurisdictional  limits  of  the  respective 
Covernmenls  are  necessary,  and  over  what  waters  such  liegulations 
should  extend,  and  to  aid  Ihem  in  thai  determinaUon,  the  lleport  of  a 
.loinl  Commission,  to  be  appointed  by  the  lespective  Governments,  shall 
be  laid  before  them,  with  such  other  evidence  as  either  Government  may 
submit.  " 

This,  as  one  can  easily  see  suggests  the  inquiry  whelbcr  this  Heporl, 
together  with  the  ojber  evidence  refc"'  '  'o  bearing  on  the  question  of 
regulations  should  not  be  withheld  ,,ie  Tribunal  had  reached  a  de- 

terminalion  that  the  concurrence  of  (ireat  Hrilain  was  necessary,  and 
that  suggestion  is  furllu'r  sujjported  by  what  has  been  so  much  dwelt 
upon  by  my  learned  friends  on  the  other  side  —  the  phraseology  iu  parts 
of  the  Article  I.V  of  the  Treaty  which  is  lo  the  elfect  that  "  the  Reports 
shall  not  be  made  [lublic  until  they  shall  be  submitted  to  tlic  .Vrbitrators. 
or  it  shall  appear  that  Hie  contingency  of  the  ir  being  used  bv  the  Arbi- 
trators cannot  arise.  "  We  saw,  tberefore,  that  there  was  a  certain  con- 
tingency in  which  these  Reports  and  other  evidence  bearing  on  the  ques- 
tion of  regulations  might  not  be  used  by  the  Arbitrators.  Was  it  the 
true  construclion  of  the  Treaty  that  the  Arbitrators  were  tirst  lo  deter- 
mine Ihe  question  whether  concurrent  regulations  were  necessary  or  not 
and  that  until  tliev  bad  made  that  determination  it  was  not  in  order  for 


llii'in  lo  consider  iiii\  ovidcnce  l)(>iisiii|.  upon  rcp;iiliilions,  anil  not  in 
order  lliiil  iin\  evidence  slioidd  ho  sidtuiilled  lo  llieni?  Was  lliat  so? 
Well,  if  Ihat  were  llic  Case,  il'il  was  nol  in  order,  il'il  was  no(  re^,'nlar,  lo 
sid)niil  III!' evidnnee  on  Hie  qnestion  of  eoiiciirrenl  i'ef;idalioiis  nnlil  llie 
Ariiilralors  slionid  make  a  dclerininMlion  of  llial  eliaraeler  il  woidd  fol- 
low necessarily  thai  lli(>ro  was  lob,,  a  double  Arbitration,  a  double  lioa- 
riuf^,  and  a  double  decision.  When  we  look  al  Hie  provisions  of  llio 
Case  on  that  point  il  is  very  plain  llial  Ihere  was  bul  one  way  in  which 
evidence  was  lo  be  sidiniilled  and  llial  was  b\  Hie  <:ase  and  Hie  Coiin- 
ler  Case  and  bul  one  Case  and  one  Coimler  Case  wore  provided  for.  In 
the  next  place  il  was  perfedly  plain  b\  Hie  express  lan(,'uaf;e  of  the  Treaty 
that  there  was  to  be  iiiu'  wrillen  ar^'iinienl,  and  only  one  wrillon  ar^'ii- 
mi'iil  lo  embrace  all  Hie  qiieslions,  and  in  the  next  place  it  was  |.rovid(Ml 
lliere  was  to  bo  unr  decision  and  oiiK  one  decision,  and  Iherefore  il  see- 
med to  us  quite  inadmissible  llial  Hie  idea  should  be  entertained  llial 
there  were  lo  be  tint  lieariiif;s  iiiNolviiif;  two  s(qiaral('  submissions  of  evi- 
dence. I  need  nol  argiii!  llial  notion  fiirlher.  for  il  is  now  declare<l  by  my 
learned  friend  on  Hie  oilier  side  lo  be  sinipU  nonsense.  So  thai  il  was 
very  appareni  lo  us,  and  we  never  bad  aii\  doiibl  aboiil  il,  llial  all  Hie 
evidence  thai  we  had  bearing  upon  Hie  coiilroversv,  and  whelher  upon 
Hie  question  of  jurisdiction,  or  properlv,  or  iv-iilalions,  all  Hie  evidence 
which  wedesif;iied  lo  subniil  in  support  of  luir  conleiilioii.  must  be  suli- 
mitled  in  Ho;  Case,  for  llial  was  llii'  oiil\  means  pointed  oiil  by  Ihe 
Treaty,  by  which  any  evidence  except  evidence  in  reply  could  ^et  into  Hie 
bands  of  Hie  Arbilralors. 

The  Case  of  Hie  dniled  Slates  was  prepared  failhully  in  accordance 
wilh  that  view  I  sa\.  The  whole  mass  of  evidence  b\  which  lli(>\  desi- 
gned to  support  their  contenlion,  whether  bearinj;  upon  Hie  (piestion  of 
jurisdiction,  llic  question  of  properly,  or  Hie  question  of  refziilations, 
was  i)hiccd  in  Hie  Case,  and  fairly  and  unreservedly  and  fulK  submilled 
to  Hie  observalion.  Hut  crilicism.  Hie  answer,  the  denial,  of  Hie  other 
side.  There  was  absolnleh  nolhiiif;  wilhlield.  We  bad  f;alliered  loge- 
tber  a  mulliliide  of  depositions  in  reference  to  Hie  naliire  and  habils  of 
the  seals,  all  establishing  or  lending  lo  eslablish,  as  we  supposed,  Hiat 
their  nature  and  habits  were  such  as  lo  make  lliem  the  properlv  of  Hie 
United  Stales.  We  had  gathered  evidence  tending  to  show  Ihat  if  Hie 
Tribunal  should  come  to  consider  Hie  question  of  regulations,  that  no 
regulations  would  be  (iU'ective  for  the  jmrpose  of  preserving  the  seals, 
except  absolute  proliibilion  of  pelagic  sealing.  We  exhausled  all  our 
means  of  information  I  hen  available  to  us  for  I  he  purpose  of  putting  before 
the  Tribunal  and  imlling  inlo  this  Case,  lo  Hie  end  Ihat  our  adversaries 
might  consider  it  and  answer  ii,  ^,„iv  fact  Ihat  we  designed  lo  bring 
forward  to  sustain  our  contention  in  Ibis  controversy;  and  I  have  not 
as  yet  heard  il  suggested  upon  the  other  side  that  there  has  been  any 
withholding  b\ns  of  the  slightest  circumslance  from  Ihat  Case  to  which 
we  have  al  any  time  resorted  for  the  purpose  of  supporting  anv  of  our 
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conloiitions.  Tliosf  (last's  worn,  I  lliink  ,  in  llio  inontli  of  SopltMiihcr, 
ill  lli('  (ii'sl  week  in  Scplcinlicr,  ('x<liaiij;iM|.  WV  (IcIivfiiMJ  lo  llm  Anciit 
ot'llut  Itrilisli  (iovi'rnnii'iil  (inr  r,iisi>,  inadi'  ii|i  in  IIm;  nmnner  in  wliicli 
I  liiivi"  (it'sci'iJKMl.  We  llicn  rcccivi'il  Ironi  llicni  llinir  ('.use,  and  |)ro('i'c- 
dt'd,  of  conisc.  willi  inlcrcsl  lo  examine  its  e(Hilonts.  NMial  was  our 
surprise  (o  lind  (lial  in  (lial  C.a-^e  nf  Hie  Iti'ilish  (iovernmenl.  not  one  ileni 
ol'  pi'ool'  in  relation  (o  the  nalnri!  and  liahils  of  the  seal,  oi'  tiu'  mode  hy 
whieh  IheN  wriv  pursued,  not  an  iliMti  of  evith'uce  i)earin^  on  tlie(|iu!slioii 
of  properlv.  not  an  item  of  evidence  iiearin^  on  the  (|m<stion  ul'  regnhi- 
lions.  \\  hal  loiild  he  the  inleiiliou  ol'  lliis,  we  thought.'.'  Is  it  |iossilile 
we  asked  ourselves,  Ilia!  Ili^i' .Maje^lv's  advisers  liav('  i)eeri  ol'tlio  opinion 
that  lliev  could  salely  suhniil  the  iniei'esjs  of  Her  Majeslv's  (Iovernmenl 
lo  this  Trihuual  without  any  evidence  at  all  upon  Ihesi!  sulijecis  ;  or  are 
they  in  some  mauiuM'  aware  of  our  opinious  respecting  IIk;  nature  and 
hidiils  of  the  si'al,  and  heli(>ve  llial  lliose  opinions  are  correct  so  that 
they  cannol  in  any  manner  alter  them?  What  is  the  view  which  Her  Ma- 
jesty's (loveruement  eniei'laiii  upon  these  poinis?  Wi;  were  wholly  at  a 
loss.  Tlu!  Ihou^htdid  occur  lo  us,  only  to  he  dismissed,  ul  first  at  least, 
hut  still  the  Ihrou^dil  did  occiu'  to  us,  is  it  possihie  Ihat  the  advisers  of 
Her  Majesty's  (iovernnu'ut  have  deliheralely  conceived  thai  they  I'ould 
withhold  all  evidence  u|)on  which  Ihey  desif;iie(l  to  rely  upon  these  ques- 
tions until  they  have  received  our  (last;  and  know  whal  oiu'  position  and 
our  evidence  is,  and  then  for  lirst  time,  pioduce  their  evidence  under  the 
pretext  that  it  is  a  rr/i/i/  to  ours,  so  that  we  shall  have  no  o|iportunity  lo 
meet  it?  Can  it  \u'  possihie?  Why,  no;  we  could  not  think  that.  Itolh 
sides  were  represented  hy  lawyei's  and  hy  lawyers  who  wen;  bred  in 
the  sam(-  school  of  jurisdictimi  and  pidcedur(>;  and  holh  sides  equally 
knew  Ihat  in  thai  school  of  jurisdicli(ui  and  procedui'(>  nothing'  was  more 
/eulonsly  regarded,  nothinf;  mor"  zealously  proli!cled  than  [)erf(!cl  e(|ua- 
lity  hclwecn  the  conlendinj;  parlies  in  respecl  to  the  use  of  Ihe  iuslru- 
nientalilies  which  a  conri  (d' justice  employs  in  order  lo  ^(lin  a  knowledge 
of  the  truth  —  u  perfect  e(|ualily. 

Well,  it  was  a  very  serious  question  for  the  advisers  of  Hk;  I'uiled 
Slates  to  determine  what  shoiild  be  done  under  IIk!  circumstances. 
Should  Ihey  j;o  on  with. ml  object  on  or  protest,  and  then  perchance,  when 
the  Counter  Case  came  in,  li'id  I'lcre  was  an  innneiisc  mass  of  evidence  lo 
which  we  had  no  opporleioix  .o  reply,  and  ^o  befori!  this  Tribunal  nndei' 
those  disadvantages?  Why,  if  there  had  been  no  material  importance  in 
Ihe  dispute  adisadvanta^'e  of  that  sort  was  so  shocking;  to  the  professional 
sense,  I  may  say,  Ihal  we  coulil  no!  stand  under  il.  Whal  should  we  do? 
revoke  the  Arbitration?  My  learned  associate  p(M'liapsiiilin\aled  in  I  he  course 
of  his  ar}i;umenl,  thai  if  his  counsels  had  been  followed,  Ihat  would  have 
been  done.  II  is  no  consetjuence  what  our  counsels  were  in  thai  parli- 
cular;  but  to  revoke  the  .\rbilraliou,  because  Ihe  Case  had  not  been  made 
oul  accordiii;^  to  our  view,  was  a  matter  upon  which  we  (;ould  ill  defend 
ourselves  before  the  civili/ed  world,  and  upon  u  question  respecting  an 


liilc'riialioiial  Arhilriilioii.  Ilii>  opiiiions  of  llii>  rivili^rd  woiM  Imil  lo  lie 
lakeii  iiilii    ('('(iiiiil. 

NVc  ri'sorlml  lo  arbilnilion  hi'caiis..  |H.||ia|.s  Ilii>  civili/c.l  wnrld  hhkIiI 
lliirik  Dial  w.-  nxm-c  riol  jii^tilii'il  in  ivsorlinn  I"  Hn'  'Ircad  arliilraiii<>iil  of 
(wi'  in  Di'dtT  III  di'l'i'iid  iiiir  claims  Id  ||i.>  ^cnis.  Could  wo  go  hack  and 
rnsorl  lo  Ilia!  divad  arliilranicnl  n\'  Inirc,  liccaiisi- wo  disanrccd  ahoiii  llii> 

nicanin'iiiriiM'  Icrnis  in  which  wrillcn  iiapcrs  had  I n  Iranicd.' However 

cas\  il  nia\  iiavo  hccn  lo  sali^lv  Icdmical  lawvcis  llial  one  n|)ii;iori  was 

coiTccI,  il  woidd  havi!  hcoii  sonicwhal  (lil'licull  lo  ^alisl'v  II iiin:..:;.,  „f 

niaidvind  Ihal  it  was  ri<;hllo  revoke  Ihe  arhilralionon  llial  accoiinl.     Thai 

'•onrse  was  onl  u[  llie  (jiieslion.      Wlial  elseconid  we  do?  Well,  w njd 

nunonslrale  wilh  Her  Majesly's  (iovernnieni  and  lininhh  reiinesi  of  il  Ihal 
il  woidd  I'nrnish  us  wilh  such  evidence  as  il  desi-ned  lo  reh  on  lor  Ihe  pnr- 
|(ose  of  snslaininji  ils  conlenlions;  in  olher  wonls.  we  eouli  resorl  lo 
enlroaly,  involvinji  sell'  hnrnilialion;  and  we  niijihl  I'nrlher  insisi  Ihal  w,' 
would  };o  on  accordinn  lo  onr  own  \iews,  and  il',  when  IheConnler  Case 
oC  Ureal  Hrilaiii  came  in  il  was  I'onnd  lo  conlain  mailer  which  onjihl, 
according  U»  our  views,  lo  have -one  inio  ils  ori-inal  Case,  we  conid  Ihen, 
when  wo  caiui  'lel'ore  Ihe  Trihimal,  assume  llial  il  had  a  jurisdi<'lion  lo 
delorniinolhere-ularilv  and  proprieU  in  wliicji  Ihe  Cases  luid  heeii  made 

"I' '  "•^1^  il   lo  slrike  onl    Irom   Ihe   Counter  Case  ol'  Her  .Majeslv's 

(iovei'iMuenl  evorylhin;;  which  in  lairness  oiighl  lo  have  none  inio  ils  ori- 
frinal  Case.     Thid  wo  could  do. 

Well,  for  Iho  purple  of  saving  Ihe  Arhilralimi  Iho  Uniled  Slales  re- 
soled upon  a  course  ol'  IJial  charaeler  —  a  eoncilialoi'v  molhod,  and  il'  il 
was  nol  ajireeahio  lo  overv  hod\.  I  am  hound  lo  sav  Ihal,  so  I'ar  as  I  am 
concei'ued,  I  Ihink  it  was  a  |)ropor  one  —  and  thoy  Ihoreloro,  addressed  a 
diploinatio  communication  lo  llio  Urilish  Covernmoid  calling  ils  allonlion 
lo  Ihe  true  inlorprolalinn  ol'  Ihis  Treaty,  lo  Iho  circuinstanci"  thai  llu' 
Case  ol'llor  Majesly's  (iovernmeni  had  heenmade  up  in  violalion  ol'  those 
plain  terms,  and  lo  ask  that  the  mistake'  should  now  bo  remedied  so  I'ai' 
as  possihic.  il  could  not  ho  renu;diod  altogelhor.  Thoy  woro  airoadx 
in  possession  ol'our  Case  and  that  knowledge  couhl  not  ho  recalled.  .InsI 
look  at  it  for  a  moment  it'vou  please.  I  ought  lo  call  Iho  allonlion  of  Ww. 
learned  Arhilralors  to  the  special  advantages  which  Croat  Hi'itiiin  gained 
hy  this  com'se. 

In  IIh!  lirst  placo  they  knew  what  our  grounds  were  bol'oro  commit- 
ting Ihomsolvos.  Wo  had  commiltod  ourselves  fully  add  complolols,  not 
only  in  respect  to  allegation,  hut  in  lespoct  to  evidence.  They  had  nol 
conimitlod  llnnnsclvos  at  all.  In  the  nexl  place  they  had  gained  tlio 
advantage  of  s<'lccting  Iheir  witnesses.  There  was  a  gn.'al  numher  of 
witnesses  who  had,  in  one  form  or  anothei' officially  or  otherwise  spoken 
in  relation  lo  Ihe  nulm'o  and  hahils  ol  seals  and  to  Iho  course  of  prociiduro 
upon  Iho  I'rihylof  Islands.  Ofllcial  Ueporls  in  some  inslanocs  contained 
soinetliing  which  might  ho  understood  to  he  for  Ihohonolitoftiroat  Mritain, 
and  something  for  the  henelil  of  the  IJnilod  Slales.     There  was  a  great 
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iloa!  of  ;i  (locnmciilarv  characlcr  oiil  of  wliich  one  purh  inifjiil  picU  somc- 
lliing  which  il  siipiviscd  lo  he  lo  ils  atlvaii(ai;o  and  Ihc  olh'-r  parly  nu'^M 
also  soleol  somi'lliiiig  whicli  would  he  lo  ils  udvaiilage. 

\\'(dl  now,  ir  llie  |tarl\  was  ohlii;ed  lo  decide  in  the  lirsl  inslaiico  whe- 
Iher  he  would  make  such  a  person  his  witness  or  nol,  why  he  would  he 
oblifiod  lo  say.  "  I  ninsl  use  Ihis  man  as  my  witness,  hecause  I  do  nol 
know  that  my  advei'sary  will  use  him  as  his,  and  Iherelbre  I  musi 
decide  now,  and  make  him  my  witness  now.  "  What  advanlage  did 
(ii'cal  Britain  i^ain  in  that  particular.  Why,  she  was  able  lo  look  into 
Die  Case  ol'  the  I  niled  States,  and  see  the  various  reports  which  had  heen 
made  parts  ol'lhe  evidence  in  that  Case,  and  if  tliere  were  anytiiiuf;  len- 
ding lo  favour  the  inlerosis  of  (ireat  Itrilain.  Ihey  eould  gel  the  henelil  of 
il  wilhoul  making  the  persons  who  made  the  reports  their  witnesses  — 
eould  treat  their  own  witnesses  as  heingihe  witnesses  of  Ihe  other  i)arly, 
and  treat  them  as  heing  Ihe  witnesses  ol'lhe  other  |)arly.  and  gain  all  Ihe 
advantages  derivable  from  that  treatment  —  very  decisive  sometimes,  as 
Ihe  leari\ed  Arbitrators  will  easily  understand,  in  judicial  controversies. 
'I'lial  advantage  they  gained. 

.Vnolh(>r  advantage  lliey  gained.  There  were  quite  a  number  of  points 
which  wduld  presumably  be  the  snhje<ls  of  dispuleas  to  which  tiiedepo- 
silionsof  witnesses,  pelagic  sealers,  iidiabilanlsof  the  coasts  ol'lhe IJehriug 
sea  iind  ils  vicinily  would  he  called.  Mow  many  witnesses  was  it  neces- 
sar\  lo  call  lo  establish  any  particular  posili(Mi?  Tiie  Iniled  Slates  in 
framing  llicir  Case  wci'e  obliged  lo  deleiininc  that  (|ueslion  wilii  no  lights 
other  llian  cnniiMlure,  and  say.  "  We  will  call  so  many  witnesses,  and 
we  will  no!  go  any  furlher.  We  liiink  that  is  suflicient  lo  establish 
Ihe  fact,  and  cerlainly  suflicient  lo  eslahlish  il,  unless  il  is  ovci'come 
bv  Ihe  number  of  witnesses  adduced  upon  Ihe  oIluM'  side.  Thai  is  a 
nuiller  as  io  which  we  canuol  delerininc  beforeiiand.  W V  can  ()nly 
form  a  couieclur(>  in  reference  lo  il.  "  The  I'niled  Slab's  made  up 
ils  Case  under  those  disadvanlages.  Mow  wiiuld  il  slanil  with  (jreal 
Mrilain  if  sh(>  should  come  forward  and  put  her  evideuci>  in  her  Counter 
Case  and  say.  "  lo  Hiis  point  Ihe  I'niled  Slales  has  introduced  so  many 
wilnessi\s  :  we  will  inlroduic  ado/en  nu)re.  As  lo  Ihis  oilier  poiul  Ihi' 
I  niled  Slales  has  introduced  so  many  witnesses  :  we  will  introduce  a 
dozen  more:  "  and  so  on  through  all  Ihe  disputed  queslions.  Thai  is 
another  very   imporlaul  advinlage  which  Iliey  would  have  gained. 

Ihil  linally  and  decisively  they  wouhl  have  gained  Ihis  overwhelming 
advanlage.  thai  Ihey  woidd  be  able  lo  mcel  tiic  lesliniony  of  llii>  linilal 
Slate  in  all  Ihe  ways  in  which  adverse  testimony  may  be  mel  --  by  con- 
Iradiclion,  by  (|ualilicalion.  by  overcoming  il  by  Ihe  |  roduclion  of  other 
and  adverse  leslinh)ny  .and  Ihe  Iniled  Slales  cmdd  nol  do  il  at  all.  They 
could  im|)cach  our  witnesses.  Thin  cmdd  show  that  this  witness  was  nol 
lo  he  believed  under  oalh.  and  Ihal  thai  (Uie  could  i.ol  be  believed  un- 
der oath.  They  could  show  by  cii'cumslances,  wliiili  Ihey  might  prove 
by  depositions,  that  a  cei'laiu  class  of  witnesses  \>ere  subjecl  to  certain 
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ohjcclioris  iiol  iiciTcplihlo  ti|i(iii  llio  I'iU'c  of  the  losliinoiiy  —  in  a  word,  in 
all  Ihc  forms  in  which  Iho  tcslini(in\  of  Uk;  olhcr  parh  may  i)e  inol  and 
ovorcomo,(ireal  Brilain  would  liavo  Iheopimrliinily  lo  do  il.andwo  nol.  I 
am  siH-aKiiifi  now  upon  Ihc  assiinipliou  ilial  when  sho  c-amo  lo  Ihime  her 
llomilor  Case  she  should  incorjiorale  inlo  ila  larf;e  nuiss  of  evidencx'  rela- 
ting lo  the  habils  of  seals  and  other  l.eslinu)n\  as  lo  Hie  seals.  If  she  did 
not  choose  lo  do  il,  no  mailer;  all  right.  Mul  the  abilily  to  do  il  was  the 
advantage  which  the  Agent  of  Creal  llrilain  had  gained. 

And  lhe\  gained  it  so  llitd  il  cunld  nol  he  taken  away  from  Ihem. 
Whatever  might  he  done  in  the  way  of  ohlaining  from  llieni  evidence 
Ihev  had  witheld  if  lhe\  chose  lo  furnish  il,  nothing  couhl  repair  the  dis- 
advantage lo  which  wc  had  alrcadv  siihjecled  ourselves;  nolhing  could 
lake  a\\a\  from  them  the  advantage  which  thev  had  gained.  They  hiid 
it  secureh  in  Iheir  possession  h\  Ihe  course  which  Ihey  pursued. 

.Now  under  those  circumstances  the  course  we  delermincd  upon  was 
the  conciliatory  one;  !o  ask  Ihem  at  once  for  the  evidence  upon  which  they 
designed  lo  mainlain  their  contentions,  so  that  we  miglil  have  il  before 
the  preparation  of  our  Counter  Case,  and,  if  thev  chose  lo  olVer  il  lo  us,  lo 
accept  il  as  a  compliance  with  the  conditions  of  tlie  Treatv,  although  il 
came  too  late,  and  allluingh  it  cam(>  under  the  euornuins  disadvantages 
lo  us  and  advantages  to  Iheni,  from  tlie  circninslances  upon  which  I  have 
dwelt.     Conse(pu'ntlv,  on   Hie  JTlh  Si'plendier  I8't:>,  .Mr  hosier  tlins  ad- 
dressed .Mr  Herbert,  who  was  then  in  charge  of  the  Krilisb  Pjnbassy  in  Was- 
hington   :    "  Itepai'lnu'id  of  Stale    Washington,   Se|)leuibcr  :27th    I.S'.»:2. 
Sir,  ou  Hii  (lib  instant,  llic  da\  alter  the  receipt  h\  me  (d' the  printed  Case 
of  Her  .Majesty's  (iovernmeut.  called  lor  b\  llu>  provisions  of  the  Arbitra- 
tion Treaty  of  \H\)2:  in  a  Conference  wliich  I  had  the  honor  lo  hold  with 
you  at  the  Meparlmenl  ofSlale,  I  made  known  to  you  the  painfid  impres- 
sion which  liad  lieen  created  upiin  me  by  a  liastv  and  cursory  evaniinaliou 
of  tliat  case,  bull  wilidicld  any  formal  representation  on  Ihe  subjci  t  imtil 
I  could  liave  an  opporlunil\  to  lay  tin'  matter  before  Iho  I'residenl.      Mis 
absence  from  this  Capilal,  and  the  alleiidant  ciirumstances  have  made  il 
necessarv    for   me  to  il.|i\    a  ciimnHinication  to   yon  till   Hie  present   ". 
The  learned  Ariiilratoiv   will  remcnd)cr  that  at  tliis  lime  Mr  l''i.stcr,  Hie 
Agent  of  the  Aineilciin  .loverMinent.  had  been   made  Secrelary  of  Slate. 
"  I  am   now   dired.  d  b\   llic  ['resident  lo  sav  that   he  has  observed  wilb 
surprise  and  exircnie  regret   that  the  Itrilish  Case  contains  no  evidence 
whatever  tonchiiig  the  principal  facts  in  dispute,  upon  which  Ihe  Tiibunal 

ofArbilraliou  must  inanv  eveni  laigeh  ,  and  in ■event  eulirelv .  depend. 

"  i\o  proof  is  preseided  upon  lb(>  (pieslion  submitted  b\  Ihe  Treaty  con- 
cerning lln- right  of  property  (M-propert\  interest  asserted  by  Hie  liiitcd 
Slates  in  the  seals  inhabiting  the  I'ribilotV  Islands  in  Itehring  sea,  nv  u|i  in 
Ihe  (picsliou,  also  ^.nbmilted  to  the  Tribunal  of  Arbilration.  concerning 
the  concurrent  rcgnlalioiis  w liicli  might  be  nece:  arv  in  a  cerlain  contin- 
geuey  specilied  in  Ihe  Treats.  If  il  were  I'airK  lo  be  inferred  from  Ibis 
omission   that  no  proofs  on   llie>c   imporl.inl  poinis  arc  intended  lo  lie 
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ofrcrcd  in  behalf  ol  Her  Majesty's  riovernnienl,  no  },'round  lor  criticism 
or  objection  bv  liic  Government  of  the  United  Slates  could  arise,  since  it 
is  within  the  exclusive  province  of  cillier  parly  lodelermine  what  evidence 
it  will  submit  in  respect  to  any  pari  of  the  controversy  or  to  refrain  from 
submitting  any  evidence  al  all:  bul  such  iiiferencie  as  to  (he  course  cou- 
lemplaled  by  the  British  Government  docs  not  seem  consistent  with  cer- 
lain  slalemcnls  made  by  ils  Aj^ent  in  Ihe  priuled  Case  submitted  by  him  "'. 
Now  then,  al  this  point,  I  will  interrupt  the  reading  of  the  letter  for 
this  purpose;  I  wish  to  call  your  allenliou  lo  what  was  said  in  the  Case  in 
respect  to  these  omissions.  I  now  call  the  attention  of  the  learned  Arbi- 
trators lo  the  Case  of  Her  Majesty's  Goveiiiment  and  to  what  is  said  in 
it  at  page  l^o.  It  begins  thus?  —  "  I'oinI  :\  of  Article  VI.  —  lias  Ibc 
IJnited  Stales  any  Kighl,  and,  if  so,  what  Higlit  of  Protection  or  Property 
Ihe  Kur  seals  frequcnling  the  islands  of  tlic  United  stales  in  Itehring  sea 
when  such  seals  are  found  outside  Ihe  ordinary  3-mile  limil? — The  claim 
involved  in  Ihis  cpieslion  is  not  only  new  in  Ihe  present  discussion,  but  is 
entirely  without  precedent.  II  is,  moreover,  in  conlradiclion  of  the  posi- 
tion assumed  by  Ihe  I'niled  Stales  in  analogous  cases  on  more  than  one 
occasion.  The  claim  appears  lo  be,  in  Ibis  instance,  made  only  in  res- 
pect of  seals,  bul  Ihe  principle  involved  in  il  might  be  exiended  on  simi- 
lar grounds  lo  other  animals  fern;  /Kiti/nr,  such,  for  instance,  as  whales, 
walrus,  salmon  and  marine  animals  of  man\  kinds.  "  .\nd  il  goes  on  to, 
argue  that  there  is  no  foundation  for  a  claim  ol  properh,  and  treats  ilas 
a  mere  iiueslion  of  law.  Al  Ihe  close  of  this  particular  pari  of  the  Case 
of  Grcal  Britain  il  is  said  :  "  In  Ihe  absence  of  any  indication  as  lo  the 
grounds  upon  which  Ihe  I'niled  Stales  base  so  unprecedented  a  claim  as 
that  of  a  right  lo  prolection  of  or  pro|)erly  in  animals  /'erx  iidliirx  upon 
Ibe  high  seas,  the  ftirlher  consideralion  of  this  claim  must  of  necessity  be 
postponed:  bul  it  is  mainlained  that,  according  to  lire  principles  of  Inter- 
national law, no  properly  ciin  exist  in  animals  frr.T  tui/i/rn;  when  Irequen- 
tiiig  the  higli  seas.  "  iNow  then  the  position  taken  by  Great  Britain  b\ 
tlie  form  in  which  the  Casi.'  was  made  up  in  Ihis  particular  proceeds  upon 
Ibese  two  grounds  rlirsi,  thai  a  seal  in  an  animal  frr.v  naliinv.  and  the- 
refore that  il  he  cannot  he  Ihe  sid)ji!cl  of  properly  al  all,  and  thai  the 
cpieslion  whether  he  is  a  subjecl  ol  properly  al  all  is  a  question  of  law 
and  not  a  ipiestion  of  fad.  .Next,  if  the  United  Stales  should  happen  lo 
show  any  grounds  or  reasons  upon  which  they  claim  thai  the  seal  is  a 
subjecl  ofpropertx ,  she  Great  Britain  will  answer  thai  claim  wIicli  those 
grounds  and  reasons  were  shown  and  would  posl|)oue  the  consideration 
of  the  case  until  that  lime.  That  is  lo  sa\.  ifthe  United  Stales  under- 
tak(!s  lo  show  b\  argmnent  that' seals  arc  properh,  w(!  will  answer  the 
argument  when  Ihe  case  is  made.  If  llicv  un''"rlake  lo  show  by  evi- 
dence I  hat  the  seals  are  property,  wc  will  answer  that  evidence  by  evidence 
of  our  own.  Thai  is  the  position  which  they  took.  Well,  I  have  one  or 
two  observations  lo  make  upon  Ihe  face  of  that.  In  the  lirst  place,  we 
admit  that  the  question  whether  seals  are  the  subjecl  of  properly  or  not 
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is  a  queslion  of  law.  Hul  il,  is  a  question  of  law  whiol,  dopends  upon 
incls,  and  how  the  question  of  law  is  lo  be  decided,  of  rourse  no  one  can 
(ell  unlil  llioy  know  wliat  the  facts  arc. 

In  other  words,  Ihc  queslion  whclher  there  is  a  properly  in  seals  or 
not  depends  iq)on  llie  nature  and  hahils  of  the  seals,  as  is  now  fully  ad- 
milled  upon  Ihe  other  side,  but  was  at  this  time  denied;  and  in  order  lo 
know  what  (he  nalui'e  and  habits  of  seals  arc,  of  course,  evidence  musi 
be  given  to  show  what  they  are.  Nov  (he  question  of  propertv  was  sub- 
mitted lo  the  'IVibunal.  If  sve  had  any  evidence  as  to"  I  heir  nature  and 
habilson  which  we  contended  thai  the  properly  in  Ihcm  was  in  the  Uni- 
ted Slates,  it  was  our  business  lo  submit  that  evidence  in  our  principal 
Case.  We  did  so  fully,  completely,  unreservedly.  If  Great  Britain  had 
any  evidence  on  which  she  claimed  lha(  seals  were  not  the  subject  of  pro- 
perly or  not  the  properly  of  the  United  Stales,  it  was  her  business  lo 
submit  il  in  the  same  manner  in  her  Case,  fully,  unreservedly  and  com- 
pletely. 

She  did  not  do  il  nor  submit  an  item  upon  (hat  poinl.  hut  postponed 
the  consideration  of  it  in  (he  manner  in   which   I    have  staled.     Now 
therefore,   havinj;   called  your   Honors  attention  to  the  excuse  or  apo- 
logy, if  excuse  or  apology  i(  may  justly  be  called,  for  withholding  from 
the  Case  evidence  upon  thai  vital  and  important  (|ucstion,  I  \si\\  proceed 
with  the  reading  of  Secretary  hosier's  letter  :  -  '•  If  it  were  fairlv  lo  be 
inferred  from  (his  omission  thai  no  proofs  on  these  important  points  are 
mtenled  to  be  ollcred  in  behalf  of  Her  .Majesly-s  Government,  no  ground 
for  criticism  or  objection  by  the  Go\ernmenl  of  the  United  Slates  could 
arise,  since  i(  is  wilhin  (ho  exclusive  province  of  either  parlv  to  determine 
whal  evidence  il  will  submit  in  respect  to  any  par!  of  Ihe  controversy,  or 
to    refrain   from  snbiiiilhing  any  evidence  at  all,   but  such    inference'  as 
(o  (he  course  contemplated  by  Ihe  Mritisli   Government  does  nol  seem 
.•onsistent  with  cerlain  slalcments  made  by  its  Agent  in  the  prinled  Case 
Hdjmilted  by  him  ".     And  the  Secretary  (hen  goes  on  to  refer  to  (he  sU- 
lemcnts  which  I  have  already  read  lo  (he  learned  Arbitrators,  and  I  will 
:u)t  repeat  Ihem  :  -  ••  It  musl  be  evideni,  "  the  Secretary  continues,  _ 
"  to  the  (iovernment  of  Her  lirilannic  Majesty  that,  bv  the  provisions  of 
the  Trealy,  (h,;  queslion  Nvhether  (he  Iniled  Stales  have  anv  property 
i'   ..ici  in  Ihe  seals  referred  lo  and  the  question  whal  concurrenl  regu- 
lations in  (he  specihed  conlingencx  may  be  necessarv  arc  direcllv  subn^- 
(.'d  to  the  Tribunal;  (ha(  the  Trealy  assumes  (hat  each  parlv  will  or  may 
have  allegations  to  nuike  and  evidence  to  produce  upon  both  queslions'; 
(hat  the  plain  contemplation  of  the  Trealy  is  (hal  each  parlv  shall  slale 
in  his  Case  what  his  propositions  of  law  are  and  the  evidence  which  will 
!•.■  relied  iq.on  in  support  of  them  to  (he  end  that  Ihe  oilier  party  may 
liave  a  fair  opporlunily  of  shesNing  in  his  Counter  Ga..."  H.;,!  sucli  evi"- 
<lcnce  is  untrue,  or  erroneons,  or  partial,  or  subject  lo  (lualili.'alion  or 
cvplanalion,  for  which  purpose  alone  (he  provision  (or  a  Counter  Case 
was  framed.     The  British  .\genl  and  Counsel  must  well  know  that  (he 
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decision  oi'  liio  Iwo  qiieslions  abovo  rct'erred  lo  must  dcpond  upon  llic 
ovident'c  produced  concerning  tlie  nature  anc'  'iai)ils  of  Ihe  fur-seal  and 
llie  nu'lliods  of  capluriuj;  and  Killin};  which  are  consisleni  wilh  (he  pre- 
servation of  llie  species;  and  that  il  is  iiiainiv  upon  these  points  that  col- 
lision and  contradiction  upon  mailers  of  fact  and  dilferences  in  rcspecl 
lo  mailers  of  opinion  are  exhibited  l)\  the  statements  of  persons  likely 
lo  be  made  wiluesses;  llial  sucli  witnesses  are  in  nianv  instances 
under  the  influence  of  prejudice  and  bias  and,  in  some,  open  to  the  sus- 
picion of  "insincerity"and  untruthfulness;  and  thalllieonly  way  by  which 
either  party  may  protect  itself  against  the  consequences  of  falsehood 
or  error  is  by  having  an  opporluuily  to  detect  and  expose  it. 

The  ['resident  cannot  conceal  bis  aslonishmenl  that  it  should  be  assu- 
med that  the  British  Government  is  at  liberty  to  introduce  a  whole  body 
of  testimony  of  this  character  for  the  first  time  in  its  Counter  Case  and  liiiis 
shut  out  !l:  I 'nited  Stales  from  an  opportunity  of  detecting  and  exposing 
any  errors  >s  ly  be  contained  in  it.     The  Government  of  Ihe  liiited 

States  cannot  i;. .  )  be  awan;  from  the  correspondence  Ihal  has  hitherto 
taken  place  on  this  subject  between  the  two  Governments  as  well  as  from 
full  information  derived  from  the  re|)resenlativcs  and  agents  of  Her  .Ma- 
jesty's Government  and  the  Canadian  Government  in  the  course  of  the 
proceedings  ami  discussions  that  have  abready  occured,  not  onl\  that  il 
is  (daimed  on  Ihe  part  of  those  Governments  thai  material  evidence  exists 
lo  conlradicl  the  facts  asserted  by  the  Government  of  Ihe  I  nited  Stales, 
hut  that  a  considerable  part  of  it  has  been  already  taken  and  prepared  by 
the  British  Government,  as  lo  the  characler,  evtent  and  weight  of  which, 
however.  Ihe  (iovernmcnt  of  llie  I'niled  Stales  is  wholh  unii'ormiHl. 
The  propositions  of  law  and  of  fact  upon  which  the  I'nUed  States  willreU 
in  the  Arbitralioii  are  preciseh  slated  in  its  Ca  ;e  now  i;i  llie  hands  of 
Her  .Majesl\'s  Government,  and  need  not  bo  re  .pilulated  here.  In  sup- 
port of  these  asserlions  of  fad  a  large  amouid  of  evidi^nce,  and  all  Ihe 
evidence  liio  Government  of  the  I  iiiled  Slates  will  oiler,  e\cepl  in  rebut- 
lalof  Ihal  which  may  be  introduced  on  the  other  side  has  been  pre|)ared 
and  is  printed  in  Ihe-lJniled  Slates  Case  and  its  Appemlicos.  This  Idler 
which  is  too  long  lo  I'ead  in  full,  and  lo  which  I  commend  \onr  special 
allenlion  concludes  with  a  request  :  "  lint  tiie  President  entertains  Ihe 
greatest  confidence  that  when  the  views  herein  expressed  ai'e  brought  to 
Ihe  attention  of  Her  .Majesl\'s  (iovernment,  il  will  hasten  to  correct  (he 
errors  which  havi;  been  made  by  its  representatives  in  charge  of  ils  Case, 
and  he  is  pleased  to  give  the  assurance  in  advance  that  the  Government 
of  the  llniled  Stales  will  assent  to  an)  reasonable  means  Ihal  may  be  pro- 
posed lo  that  end  by  Her  MMJ(;st\'s  Governnient.  It  is  to  \w  noted,  how- 
cAcr,  that  if  Ihe  date  lived  in  the  Treat;»  for  the  closiiig  of  the  Counter 
Cases  is  lo  he  observed,  no  lime  is  lo  be  lost  by  the  Br'itisb  Government 
in  submilting  such  proposition  as  ma\  seem  lo  it  to  be  called  for  under 
the  circumstance^,  il  would  not  be  possible  to  c(n'red  the  injustice  which 
the  (iovernment  of  the  I'niled  Slates  conceives  has  abreadv  been  done  by 
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llie  manner  in  wliicli  llic  lirilisli  Case  has  been  made  up.  It  was  an 
advanlaf'O  wliicli  it  is  conceived  was  nol  inlended  to  be  allbrdcd  to  either 
party,  that,  i:i  lakinf?  its  evidence  in  chief,  it  shonid  have  the  benefit  of 
the  possession  of  ail  the  evidence  on  liie  other  side  as  also  llial  in  making 
u|)  the  l{e|)oii  of  its  (lonimissioners  it  slionld  first  i)e  provided  with  that 
of  Iheir  colleagues  representing  the  oilier  (iovernnienl  in  respect  ol'  those 
points  npon  wliicli  the\  have  failed  to  agree,  linl  (his  disadvanlage  the 
Inited  Slnles  (lovernmcnl  prefers  to  snhmil  lo,  Ihongli  quite  aware  of  its 
importance,  raliier  than  that  the  arbilralion  should  be  put  in  peril. 

' '  I  liave  fell  it  necessary  to  enter  at  some  leuglli  upon  an  exposition  of 
the  views  of  my  (iovernmcnt  upon  this  question,  because  of  its  great 
gravity  and  of  the  serious  consequences  which  might  result  from  a  fail- 
ure of  the  two  Governments  lo  agree  respecting  it,  and  because  of  the 
earnest  desire  of  my  (ioverninenl  to  reach  a  mulually  satisfactory  settle- 
ment.    I  deem   it  proper,    however,    lo    add,    in    conclusion,   that   the 
Governnieiilol    "le  United  Slates   has  entire  conlldence   in  its  ability  lo 
maintain  its  po.il!>-)  in  Ihe  controversy  submitted  .o  the  Tribunal   of 
Arbitration;  but  lo  Ibis  end  it  must  be  afforded  the  benefit  of  those  sub- 
stantial safeguards  against  Ihe  inlroduction  of  error  which  Ihe  judicial 
systems  ofall  nations  so  carefully  secure,  by  IIk;  provisions  of  the  Treatv. 
In  the  absence  of  such  safeguards  no  parly  to  a  judicial  proceeding  can  be 
confident  of  the  protection  of  his  rights;  indeed,  a  trial  of  a  question  of 
right,  when  one  party  has  no  opportunity  of  meeting  and  answei'ing  the 
allegations  and  evidence  of  the  other,  does  not  deserve  the  name  of  a 
judicial  proceeding.  "     I  find  in   liiis  passage  which   I   have  just    read 
some  remarks  which  my  learned  friend  Sir  CJiailesltiissell  made  Ihe  sub- 
ject of  observation  yesterday.     It  was   the  inlimalion  by    Mr  Secretarv 
Foster  thai  Ihe  Commissioners  appointed  on  Ihe  pari  of  Great  Hritaiu  had 
waited,  or  iniglil  wail,  and  livring  obtained   the  Heport  of  the  Commis- 
sioners appointed  by  Ihe  United  Slates  before  they  prepared  Wmv  own, 
might  |)repare  llicir  own  wilii   the  advanlage  of  a  previous  knowledge  of 
what  Ihe  report  of  Ihe  I  iiiled  Slates  Commissioners  contained.     Well, 
SirCharles  made  the  observation  Ihal  helhoughl, — ■  he  ho|)ed  and  beiie- 
vied —  that  Mr  I'oster  would  be  sorry  lli'.t  h(>  bad  madelhat  impulalion, 
as  he  called  it;    and  he  expressed   Ihe    vi(!w  that   il  was  a    most  seiious 
impulalion     npon    Her   .Majesty's   Commissioners,    —   Ihe    notion  that 
Ihey  would  underlake  lo  wail  until  after  the  Commissioners  of  Ihe  Uni- 
led  Slates  ha<l  presented  Iheir  views,  and   then  prcseit  their  own  with 
Ihe  advanlage  of  a  knowledge  of  the  views  of  the  (inited  Slates   Commis- 
sioners before  llieui.     In  Ihe  opinion  of  my  leai'ned  friend,  such  a  line 
(ifcondiiclas  that  would   bi>  iii  a  high  degi'ee  o!)jecti(inable  and  inconsis- 
lenl  with  honorable  senlinieni, ami  he  Ihereforc  expressed  Iheregrel  thai 
Mr   Foster  had  as  he  thought —   allhongh  I    do    not  think    il    is    (piile 
apparent  upon  .Mr  Foster's  statement,  made  such  an  impulalion  as  that. 
I  have  lo  say  Ihal  Ihe  impulalion  upon  the  charaeler  of  the  Commis- 
siouers  of  Great  Hritaiu  if  made  by  anybody,  has  been  made  by  my  lear- 
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iiud  Iriend  iiiul  iiol  bv  Mr  KosIit.     If  il  Ix'  iiii  ol)j(!clional)lo  lliiiig  on  llic 
part  of  till!  Coiniiiissioiitirs  ofGruul  IJritairi  lo  iiial»e  up  a  reporl  upon  llio 
subjecl  conimillcd  lu  llioni,  \\i(li  a  knovNlcdp?  nl'  wlial  liad  been  roporlcd 
by  Uie  Coniniissioiu'i's  of  llic  IJniltuI  Slulos  and  al  a  lime  wlion  Ihe  Com- 
niissioners  of  llic  L'niU^d  Statos  could  not  answer  it.if  lliat  b(^  an  objection- 
able proceedinfj;  inconsislenl   willi  sonlinients  of  lionour,  llie  Conimis- 
sioners   of  Groat   Hrilain,  allow   mo   lo  say,    liavo  done  il.     This   very 
Supplenu'ntary  Hopoii  is  made  up,  is  ilnot.willi  full  kiioNvlodj;o  of  wlial  llic 
Commissioners  of  llic  I  iiilcd  Slates  lia\c  said  and  villi  all  llic  advaiita);(.'s 
possessed  by  such  full  knowledge.     II  may  be  said,  indeed,  llial  the  United 
Stales  r.ommissioiiei's  may  now    if  llicy  clioosc,  reply  lo  il.     No,   tlicy 
cannot.     The  GoNcriimciit  of  llii.'  Ciiitcd  Slates  has  already  declared  in 
the  most  solemn  manner  thai  accordiii};  lo  ils  views  of  the  interpretation 
of  the  Treaty  the  submission  of  documents  for  evidence  of  any  charader 
lo  lliis  Tribunal  expired  louffago.     They  knew  upon  llic  oilier  side  that 
we  could  iiol  answer  it  according  lo  our  view  of  the  Treaty.     Therefore 
if  there  is  any   inipulalion  upon  Ihc  conduct  of  the   Commissioners  of 
(ji'cat  Uritaiii,  il  is  an  impulatioii  not  mad(!  by  us,  but  by  the  other  side. 
Now  this  Idler  of  Mr  Secretary  Foslcr  was  a  conciliatory  one  oU'ering 
an  opporiunily  lo  Great  Hrilain  lo  repair  as  far  as  possible  —  il  could  not 
be  wholly  repaired  —  Ihe  disadvantage  done  to  the  United  States  by   Ihe 
mod(!  in  which  the  Case  was  prcpiired.     It  was  responded  lo  b\  Lord  Ito- 
sidiery  on  the  UithOclober,  1892.     lie  proceeds  in  llial  answer  lo  defend 
Ihe  manner  in  which  the  tiase  on  Ihe  pari  of  Great  Britain  had  been  made 
up  and  lo  say  llial  llic  omission  of  evidence  in  relation  lo  the  iialiireand 
habits  of  seals  was  |)ropor,  llial  any  inlroduclioii  of  (n'ideiic(>  upon  Ihal 
point  into  the  case  wouhl  be  improper,  and  that  Ihe  inlroduclioii  of  evi- 
dence upon  thuse  noinls  ::".  the  United  Stales  Case  was  also  improper,  as 
1  uiitlersland  him. 

'•  The  Government  of  Her  Mrilannic,  Majesty"  he  says  "  ciin  nol  adiiiil 
that  lliere  is  any  fomidalion  for  thcsc!  complainls,  which  seem  to  be  bused 
upon  a  conslruction  of  the  Treaty  which,  in  Iheir  belief  and  in  the  opinion 
of  Ihcir  advisers,  ismrroneoiis.     The  scheiiK^  of  Ihal  Trcaly  provides  Ihal 
the  live  (jucslions  siibmilled  in  Arlicle  \'l  should  be  kcpl  dislincl  from, 
and  Ihal  Ihe  decision  lliercon  should  be  prior  lo,  the  coiisideralion  of 
any  question  of  concurrent  regulations,  which  coiisideralion  would  only 
become  necessary  in  the  evciil  of  the  live  points  being  (hicided  unfavour- 
ably lo  Ihe  claim  of  the  United  Slates.  The  sixth  Article  requires  that  a 
dislincl    decision   shall  be   given  on  each    of   I  best    points,   while   the 
sevcnlh  .Vrlide  provides  that  if  the  delerminalion  of  the  foregoing  ques- 
tions as  lo  the  exclusive  jurisdiclioii  of  the  U'niled  Slates  shall  leave  the 
subject  in  such  posilion  that  the  concurnMice  of  Great  Itrilain  is  necessary 
to  the  eslablislimcnt  of  regulations  for  the  proper  protection  and  preser- 
vation of  Ihc   fur-seal  in,  or  habitually  r(!sorliiig  to,   nehring  Sea,  Ihe 
.\rbitralors  shall  //icn  determine  what  concurrent  rcgulalions  arc  neces- 
sary, and  that  '  lo  aid  them  in  thai  delerminalion,  the  Iteporl  of  a  Joint 
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I'ommissioii,  lo  be  appointed  by  Uic  respective  (lovernmcnls.  sbiiil  be 
laid  belore  Ibcni,  witb  siicb  other  evidence  as  either  Government  niav 
submit '.  It  will  be  noted  that  the  i«cventh  Article  of  IbeTrealy  refers  only 
to  the  Heporl  of  a  Joint  Commission,  and  it  is  l)y  the  ninth  Article  alone 
provided  thai  the  joint  and  several  IJeports  and  recommendations  of  the 
Commissioners  may  be  submitted  to  the  Arbitrators,  '  should  thecontin- 
fjency  therefor  arise  ".  The  event  therefore  on  the  iiappenin};  of  which 
the  Heport  or  Reports  and  further  evidence  are  lo  be  submitted  is  thus 
indicated  by  the  Treaty;  —  that  event  being  the  determination  of  the  live 
points  submitted  in  the  sixth  Article  unfavourably  to  the  claim  of  the 
United  States,  and  so  that  the  subject  is  left  in  such  a  |)Osition  thai  the 
concurrence  of  Great  IJrilain  is  necessary  for  tlie  purpose  of  eslablishinfj 
proper  rej;iilations.  " 

Now  tlicre  is  his  position.  His  position  is,  that  tlio  submission  of 
these  reports,  and  the  submission  of  any  other  evidence,  bearing  upon  (l>e 
question  of  I'cgulations  is  not  to  take  place  until  the  decision  of  the  Tri- 
l)unal  is  made  upon  the  first  series  of  questious.  So  he  declares  that 
tlu!  insertion  of  evidence  by  the  United  Slates  bearing  upon  these  points 
was  wholly  improper.  Well,  what  does  it  mean?  It  means  that  the  lime 
lo  submit  evidence  to  the  Tribunal  upon  the  question  of  regulations  does 
notarise  until  altera  decision  by  the  Arbitrators,  and  that  it  aris(!s  then 
only  in  a  certain  contingency.  NN'iiat  does  Ihat  mean?  Thai  means,  does 
it  not,  that  tiiiM'o  are  possibly  two  distinct  decisions  lo  i)e  made  by  the 
Tribunal.  That  is  what  it  means.  Vou  unist  await  the  decision  of  the 
Tribunal  on  the  tirsi  live  questions  before  you  can  submit  any  evidence 
upon  the  question  of  regulations,  and  then  if  that  decision  is  in  a  certain 
way,  then  and  then  only,  it  is  in  order  lo  submit  evidence  u|(on  the  question 
of  !{egulations.  That  is  tlie  position  taken.  In  other  worils,  it  is  dis- 
tinctly and  squarely  taking  the  position  that  tliere  are  to  be  tivn  hearings, 
hru  submissions  of  evidence,  lim  decisions,  alt  of  which  my  learned 
friend  now  prononnc(!s,  and  justly  pronounces.  —  I  should  not  have  said  it 
except  I  had  his  authority  for  it  —  to  be  nonsense.  Well,  what  does  he 
say  in  conclusion?  "  The  (iovernment  of  ller  Mrilannic  Majesty  there- 
fore reserved,  and  in  their  opinion  rightly  I'cserved,  until  the  time  con- 
templated by  Articles  VII  and  l.\  of  the  Trealv,  the  consideration  of  llie 
(piestion  of  concurrent  regulalions,  slioidd  the  contingency  therefore 
arise,  and  llcr  Majesty's  (Jovcrnmcnl  protest  against  the  introduction, 
at  tliis  stage,  of  facts  touching  seal  life,  which  they  contend  all'ord  no 
support  lo  the  exclusive  rights  claimed  by  the  United  Stales,  which  were 
the  original  cause,  and  formed  Ihe  first  object  of  this  Arbitration. 

"  Willi  regard  lo  the  allegalion  lliut  the  United  Stales  will  have  in> 
means  of  conlradicling,  limiting,  or  qualifying  the  proof  and  evidence  ad- 
duced in  the  British  Counter  Case,  the  Government  of  the  United  Slates 
appear  lo  have  overlooked  the  provision  of  Article  VII,  by  which, 
with  reference  to  Ihe  question  of  the  concurrent  regulations.  <!xpress  per- 
mission is  given  lo  each  Government  lo  submit  other  evidence".    That  is 
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to  say,  llicro  is  providml,  accordiii};,  lo  this  iiiler|ircliUioii  ii  subsequent 
limo,  after  decision  by  llie  Arbitrators,  in  which  each  Government  may 
submit  further  evidence,  and  thai  sni)se([uent  lime  ilhe  inference  is, or  tiic 
ianguajfje  is,  I  think  in  some  parts  of  this  |)a|ieri  —  thai  sujjsequent  lime 
is  amatlerofy;/w«/w('  to  be  rcf^ulaled  by  the  Tribunal  of  Arbitration, 
itself,  and  when  it  comes  to  decide  tiie  first  live  questions  in  sucii  a  man- 
ner as  to  make  the  consideration  of  regulations  necessary,  it  will  then 
determine  the  lime,  manner  and  method  in  which  the  subsequent  evidence 
is  to  be  given,  and,  in  such  determination  will,  of  course,  afford  full  pro- 
tection lo  each  parly  as  againsl  the  other. 

"  These  are  the  views  ",  he  goes  on  lo  say,  "  of  the  Government  of 
Her  Britannic  Majesty, and  lliey  must  maintain  I  heir  correctness.  Ihit  the 
Government  of  Ihc  Unilcd  Stales  have  expressed  a  dilVercnl  view.  They 
have  taken  the  position  tiiat  any  facts  rehilive  to  the  consideration  of 
concurrent  regulalions  should  have  been  included  in  the  Case  or«  behalf 
of  Her  Britannic  Majesty  presented  under  Article  HI;  and  thai  the  absence 
of  any  statement  of  such  facts  places  the  United  Slates  at  a  disadvantage. 
The  Government  of  Her  Britannic  Majesly,  while  dissenting  from  this 
view,  are  desirous  in  every  way  to  facilitate  llie  progress  of  the  Arbitration, 
and  are.  therefore,  willing  lo  furnish  at  once  lo  the  Government  of  the 
United  States  and  lo  the  Arbitrators  the  separate  ileport  of  the  British 
Commissioners  with  its  appendices.  The  Government  of  llie  United 
States  are  at  liberty,  so  far  as  they  Ihink  lit,  lo  treat  these  documents  as 
part  of  the  Case  of  Ihc  Government  of  Her  Britannic  Majesty  ". 

Well,  upon  receiving  llial,  il  was  thought  on  the  |)arl  of  the  United 
Slates  llial  il  possibly,  prol)al)ly,  furnished  a  way  onloflhc  diflicully, — 
a  way  not  free  from  objeclion  —  no  such  way  could  have  been  found  lo 
get  out  of  this  diflicully  — but  still  a  way  which  under  the  circumstances 
ought  lo  be  accepted.  If  Ibis  Meport  of  the  British  Commissioners  with 
il's  Appendices  thus  promised,  really  contained  the  subslance  of  all  thai 
Great  Britain  designed  lo  rely  upon  in  respect  lo  matters  of  seal  life,  why 
the  United  Slates  would  have  an  opportunily  of  meeting  il  and  of  over- 
coming it  if  they  c(ndd,  in  the  Counter  Case,  and  they  therefore  were  dis- 
posed lo  accept  lh(i  oiler  Ihus  made  of  Ibis  Beporl  with  its  .Appendices  as 
a  reparation,  so  far  as  possible,  of  what  they  conceived  to  be  the  injustice 
which  had  been  done  to  themselves. 

Senator  Morgan.  —  But  if  you  will  allow  me  lo  enquii'e,  Mr  (!arter; 
did  that  Agreement  between  Ihc  .\gcnls  of  the  (iovcrnmonl,  or  between 
the  Iwo  Governments,  operate  to  enlarge  the  jurisdiclion  and  powers  of 
this  Tribunal  after  the  Case  of  Great  Britain  had  been  submilted  into  the 
hands  of  the  Arbitrators? 

Mr  Carter.  —  Well.  That  is  a  (pieslion,  which  I  do  not  say  has  not 
occurred  to  us,  but  which  we  have;  never  Ihoughl  it  worth  while  to  fully 
discuss  or  come  to  any  opinion  about.  I  should  ho|)c  for  myself  that  no 
question  would  be  made  aboul  it  by  the  .\rbilralors.  I'nder  the  circums- 
tances Ihe  United  States  (ioverument  in  ils  capacity  as  a  Government  and 
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llirougli  llie  ordiiiiiry  measures  ol'  diplomiitic  iiilorcourso  has  coiiscnled 

10  adopt  lliis  mode  of  repairiiifj;  wlial  il  conceives  lo  luvve  been  an  original 
(M'i'or  in  (ho  preparation  of  the  Case.  I  helieve  il  is  within  llie  power 
III'  the  Uitverninenl  of  the  llriih'd  Stales  lo  enter  into  thai  ajjreemeni, 
and  liial  it  is  binding  upon  tiiis  Tribunal  ol'  Aritilraliou.  Thai  is  m\ 
beiiet. 

Senator  Morgan.   —  .Mlbougli  il  may  alter  I  he  Treaty? 

Mr  Carter.  —  I  (Id  not  think  il  does  alter  llic  Treaty  in  siibslanee, 

11  is  in  rererenee  lo  the  mode  ol'  proecdure.  and  that  is  a  subject  as  lo 
which  some  margin  ol'  lii)erty  musi  be  allowed  to  the  respective  dovern- 
nienls,  and,  in  Ihe  opinion  whicii  we  have  enlerlairied,  it  iselTeclive  for  the 
end.  I  hope  it  will  be  allowed  to  prove  elleclive,  and  that  no  question 
will  be  made  lo  the  contrary.  Of  course,  I  caupol  determine  for  any 
member  of  Ibis  Tribunal  his  views  in  relation  lo  his  dulies. 

Now,  Ibis  ileport  wilh  ils  appendices  was.  eilber  at  Ihe  lime  of  the 
sending  of  Ibis  Idler,  or  very  soon  aller,  submitted  lo  the  Agent  of  the 
tiniled  Slates. 

Sir  Richard  Webster.  —  Willi  Iheletler. 

Mr  Carter.  —  Willi  Ihe  letter. 

General  Foster.  —  It  accompanied  Ihe  leller. 

Mr  Carter.  —  II  accompanied  the  loiter;  and  Mr  Herbert,  who  bad 
ebargeof  Ihe  (liplomalics  inlcresls  of  (iroiil  IJrilain  in  Washington  al  that 
lime  makes  a  report  which  is  prinled  in  Ihe  appendix  lo  Ihe  Hrilish  Case, 
which  concerns  his  doings  in  Ihe  mailer.  On  Ihe  9lh  of  iNoveniber,  I«!)2, 
he  addresses  Ibis  leller  lo  Ihe  Karl  of  iioseberv  :  —  "  iMy  Lord,  Willi 
reterence  lo  in\  lelegrams  of  today,  I  called  al  Ihe  Deparlmeiil  of  Slate 
Ibis  morning  al  Hie  request  of  .Mr  Fosler  when  he  handed  me  a  nolo  con- 
laining  Ihe  rejih  of  the  I'niled  Slates  (iovernmenl  lo  your  Lordships 
despalch  of  Ihe  ililh  ultimo  in  regard  lo  the  liehring  Sea  Arbilralioii. 
Aflor  brielh  recapilulaling  Ihe  |)riiicipal  poinis  of  Ibis  comninnicalion, 
copy  of  which  I  have  (be  honour  lo  inclose  herewilh,  he  slated  lluil  I  might 
consider  Ihe  diflicully  which  bad  arisen  between  Ihe  two  (jovernmenis  ,  k 
setllod,  bill  be  wished  at  Die  same  lime  lo  make  it  clear  lo  me  that  lln, 
L'niled  Slate's  (;overnmen(  had  accepleil  (he  lioporl  of  (he  Uiitisb  Hehring 
sea  Commissioiiers  as  pari  of  Ihe  original  Hrilish  Case,  under  Ihe  as- 
sunption  that  il  contained  all  Ihe  evidence  on  which  Her  Majcsly's  Gn- 
vernmenl  intend  to  rely  in  regard  lo  pelagic  sealing  and  Ihe  habits  of  the 
fur-seal,  and  Ibal  no  fresh  mailer  relating  to  these  subjecis  would  be  in- 
Irudnced  into  the  Hrilish  Counter  (^ase  except  in  reply  to  the  ([ueslions 
raised  in  the  United  Slates  Case.  " 

Sir  Charles  Russell.  —  That  lias  been  observed. 

Mr  Carter.  —  What  has  been  observed.  Sir  Chaiios? 

Sir  Charles  Russell.  —  l"lxce|)l  in  so  far  as  matters  are  slated  in  reply, 
(be  Iteport  of  the  liritisb  C.ommissioiiers  contains  all  the  mailers  upon 
which  we  rely  in  regard  lo  pelagic  sealing  and  the  babits  of  the  fur-seal. 

Mr  Carter.  —  Thai  is  your  view? 
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Sir  Charles  Russell.  —  Vcs. 

Mr  Carter.  —  .Vllow  iiic  l(t  sii\  llial  we  onli'riuiii  a  vcrj  dilVorciil  viuw 
nil  (he  sultjccl,  anil  tliiil  llu'  iiclion  ol' Hit  Mnjuslv's  (joveriiineiil  is  as  Far 
as  possiljle  I'loin  an  obsiMAani'L-  nl'  thai  unilorstandiag.  Mr  llerbcrl  con- 
tinues :  —  "  Slioiiltl  tliey,  however,  have  been  mistaken  in  this  assuni|)- 
lion,  lliey  inlcml  to  insist  on  their  interpretation  of  the  Treaty  hel'orc  the 
Trihunal  of  .Vrhitration,  anil  to  oppose  the  submission  lo  the  Arbitrators 
1)1' any  mailers  which  might  beinserleil  in  (he  I'lrilish  (lonnipr  Case  which, 
in  tlie  opinion  ol'lhe  United  Slates,  slionld  nol  be  jiislitied  as  relevant  by 
way  of  reply  lo  their  Case.  I  expressed  my  gralilieation  as  the  selUemcnl 
of  Ihe  question,  and  asKed  him  whether  the  I'nited  Slates  required  an 
extension  of  time  oil'ercd  by  your  liOrilslii|)  lor  tiie  preparation  of  their 
Counler  Case  ".  To  timt  .statemeni  by  Mr  Secretary  Foster  Mr  Herbert 
made  no  response  other  Ihan  thai  of  eonsent  lo  be  implied  I'rom  making 
no  qualilicalioii  of  it.  That  the  controversy  was  sellled  on  the  terms  and 
on  Ihe  uiiilerslanding  Hiat  the  lleporl  of  the  Commissioners  of  Great 
Hrilaiii  with  its  .\ppcrdiees  contained  all  upon  which  the  Kritish  (iovern- 
menl  intended  lo  ri  iy  as  lo  the  nature  and  habits  of  fur  seals,  except  so 
far  as  concerned  mailers  which  might  be  relevant  by  way  of  reply  lo 
what  was  contained  in  Ihe  I'nited  SlalciS  Case,  and  no  diplomatic  repre- 
seiilalion  lo  the  contrary  has  ever  been  received  from  thai  written  to  the 
United  Slates. 

Now,  Mr  Foster,  nohvillislanding  this  oral  communication  with  him, 
addressed  a  further  note,  wliich  was  delivered  on  tlial  day,  and  which  was 
Ihe  subject  of  Mr  Herberl's  observations  just  read,  —  il  was  that  of  .No- 
vember (Ub,  IH1I2;  and  il  ronlroverled  Lord  Hoseberv's  interpretation  of 
the  Treaty,  and  [loinled  oul  thai  liiere  could  not  be  any  dislincl  hearing 
and  dislincl  decisions,  and  llial  all  evidence  of  an  original  characler  in- 
tended lo  support  the  contention  in  chief  of  llie  respective  parties  should 
be  presented  in  the  original  Case,  and  the  Counler  Case  limited  to  evi- 
dence in  reply.  .Vll  Ihal  argument  he  goes  over  in  this  reply,  which  is 
loo  long  for  me  lo  read  to  the  loarnerd  .Vrbitralors;  but  some  of  ilsclo- 
sing  observations  I  will  read. 

"  I  entirely  agree  urth  Ihe  observation  of  Lord  Hosebcry,  to  the  eH'cel 
llial  Ihe  right  of  praperly  in  I'lirseals  depends  upon  questions  of  law  ;  but 
I  conceive  thai  Ihe  precise  questions  of  law  cannot  be  known,  and  can- 
not, therefore,  be  determined,  until  the  lads  oul  of  which  lliey  arise  are 
known;  and  I  cannot  (,'oncur  with  Lord  Hosebcry  in  the  view  which  ap- 
pears lo  be  entertained  by  him,  thai  the  facis  concerning  the  nature  and 
habits  of  fur-seals,  and  Ihc  modes  by  which  their  increase  may  be  made 
subservient  lo  the  uses  of  man  without  endangering  the  existence  of  Hie 
slock,  are  not  perlinenl  lo  the  claim  of  the  United  Stales  lo  a  properly  in- 
terest. On  the  contrary,  1  regard  lliesc  facts  as  in  the  highest  degree 
important.  Having  thus  expressed  Ihe  views  interlanied  by  the  Covern- 
nient  of  the  United  Stales  upon  the  argument  of  Lord  ttosebery  in  sup- 
port of  his  inlerprclalion  of  the  Treaty,  it  remains  for  uie  lo  add  that  1 
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am  inslriictod  hy  llie  IM-osidonl  lo  sii\  lliiil  lio  appreciiilos  llin  spirit  of 
e(|iiity  1111(1  liJRM'iililN  in  which  Lord  Itosebcnv,  \vliii(!  insisliii};  upon  liis  own 
inlorprolalinii,  priicliciilh  lo  some  cxlcnl  iil  leiisl,  and  I  hope  fully, 
yields  to  Ihc  Llovornmcnl  of  Ihc  I'liilcd  Slates  tin-  hciiclit  of  its  inlor- 
prclalion  hy  furnislnng  to  Iho  iallcr  liu-  separate  Heport  of  Her  Majesty's 
Comniissionors,  with  Iho  permission  lliul  the  same  he  Ireiilod  as  pari  of 
lli((  original  (laso  on  the  part  of  Ureal  Itiilain.  If.asi  helieve  and  assume, 
this  lleport  contains  suhslantiaiiy  idl  the  mailer  which  ller  Majesty's  (io- 
vornment  will  rely  upon  lo  support  ilsconlenlions  in  respect  lolhe  nature 
and  habits  of  fur-seals,  and  the  modes  of  capturin;;  Ihem  1  onlertain  acou- 
fidenl  hope  Ihal  all  further  difiicully  upon  Ihe  (|ii(;slions  discussed  iu  this 
note  may  be  avoided.  I  deem  it  necessary,  however,  to  say  thai  the  (io- 
vernmenl  of  the  United  Stales  will,  sliouhl  ociiasion  arise,  lirmly  insist 
upon  ils  interprelalion  of  the  Treaty,  and  Ihal  it  reserves  the  right  to 
protest  against  and  oppose  Iho  submission  lo,  and  reception  by  IheArbi- 
tralors  of  any  mailer  which  may  bo  inserted  in  the  Itritish  Counter  llase 
which  may  not  be  juslilied  as  rebivanl  h\  way  of  re|)l\  lo  llie  case  of  the 
United  Stales  ". 

Well,  thai  I  submit  lo  Ihe  learned  Arbitrators  seemed  to  place  the 
queslion  in  Ibis  condition.  A  great  advantage  as  we  claim  had  been 
lakcn  over  the  United  Stales  by  Great  Hritain  in  Iho  manner  in  which 
the  Case  on  the  part  of  (ireat  Britain  had  been  made  out.  Thai  advan- 
tage she  could  not  be  wholly  deprived  of,  hul  it  mighl  be  reduced  if  the 
Unilcd  Stales  were  llien  furnislied  with  all  Ihe  evidence  upon  which 
she  intended  to  rely  lo  support  her  contention  in  regard  lo  Ihe  nature 
and  habils  of  Ihe  seals.  This  Hoporl  of  Ihe  lirilish  Commissioners  with 
ils  appendices  was  submilled  lo  the  I'niled  Slates  as  being  all  thai  they 
intended  lo  rely  upon,  evcepl  what  lliev  were  permitted  to  rely  upon  by 
way  of  reply,  and  accepted  hy  Ihe  Lnited  Slates  in  thai  sense,  and  I  think 
we  are  justified  in  saying  there  was  a  pretty  well  understood  agreement 
entered  into  thai  the  Counter  Case  of  Croat  Hrilain  would  contain  no 
new  evidence  upon  the  nature  and  habils  of  seals  of  a  cliaracler  which 
would  have  supported  the  original  conlonlion  and  which  would  properly 
ha\e  found  a  place  in  the  original  Case  of  Creal  Hrilain. 

Now  I  come  lo  the  reception  of  the  Counter  Case.  In  duo  lime  llie 
Counler  Case  on  the  part  of  Creal  Hrilain  arrived  and  was  examined  by 
us  and  what  did  wo  find?  That  it  contained  no  new  evidence  in  addition 
lo  thai  furnished  by  the  Heport  of  the  Hrilish  Commissioners  at  ■'  ils  Ap- 
pendices in  relation  to  the  nalure  and  habils  of  Ihe  fur  seal?  Far  oliier- 
wise!  it  had  roams  of  evidence  directly  bearing  on  their  nalure  and  habils 
—  il  bad  depositions  almost  without  number  concerning  the  nalure  and 
habils  of  the  fur  seals.  —  Some  of  lliesc  depositions  and  evidence,  bore 
upon  llieir  face  Ihal  they  had  been  in  the  possession  of  Great  Hrilain  long 
beforellieoriginalCasehad  been  submitted  to  us.  OlliersweroofadifTeronl 
character;  but  almost  the  whole  of  il  was  evidence  which  would  have  been 
pcrfeclly  competent  lo  have  been  put  into  the  original  Case,  because  it 
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NNUs  |ii>i'li'clly  goi'iiiiiiic  Id  IIm>  coiiliMilioii  hy  lii'cal  llriliiiii  iis  In  ||h>  iiiiliirc 
and  liahils  ol'lliu  I'lir  st<als. 

KviM'ylhiii^,  ol'  ('i)iii'si',  ill  ri'lalioii  Id  ||ii<  iialiin*  and  liahils  oi'  llii>  fur 
seals,  every lliiii^  lending  Id  shew  al  whal  lime  lliey  roiiie  ii|i<iii  Hie  Is- 
lands, how  lonf;  Iliey  remain  lliere,  llie  eDiirse  ol'llioir  minralioii,  whellier 
Iliey  eoino  liack  oi'  iidI,  or.  wliellier,  when  Ihe  females  f;n  oiil  n|iDn 
Itidirin^  sea  Iliey  ^i  diiI  lor  Ihe  |iiir|iDse  dI' rood,  and  liow  ol'len  Iliey  ^d.  all 
those  Ihin^s  are  |ierlinenl  and  reievanl  Id  Ihe  i|iu;sli(iii  dI' |irD|iei'lv ,  and 
will  he  ullnded,  Id  I  venture  Id  say,  nver  and  over  a{?aiii  when  Ihal  (|iies- 
lion  I'oiiios  Id  he  discussed,  as  siiiislanlialiii^  Ihe  views  olMireal  Itrilain  on 
thai  (inesliDii  dI' |)rD|M'rt\.  They  are  in  mi  sense  new  mailer  in  i'e|il\  Id 
Ihe  evidence  riirnished  lis  Hie  I'niled  Stales  in  its  orif^iiial  case.  There 
is  a  larf;o  umciiiil  oi'  mallt^r  in  the  naliiie  of  reply  there.  There  is  a 
Inr^e  aiiiDiiiit  lit' mailer  d'tlial  charaelcr;  hiillhe  iiiilK  cmisists  Dl'Dri;;ina| 
evidence  'n  res|u;cl  Id  the  nature  and  liahils  iil'  the  I'ur  sinil,  which  (iiiglit 
U)  have  been  inserted  hy  (ireal  Itrilain  in  its  (uijiinal  Case  if  it  intended  Id 
rely  ii|iDn  it  al  all.  This  mailer  in  reply  was  mallei  leiidiii};  to  im|icaeli 
Dili'  evidence.  That,  dI' cDiirse.  is  strictly  evidence  in  reply.  .Niimeriins 
al'lidavils  are  in  the  Itritish  C.Diiiiler  Case  lending;  Id  shew  that  Ihe  wit- 
nesses we  called,  and  whose  depositions  wen-  conlaiiied  in  onr  Dri};iiial 
Case  were  not  to  be  helii'ved  upon  oath,  or  that  Iliey  had  not  madi;  the 
slalemonls  which  they  wen;  represented  in  our  Case  to  have  made. 

The  advaiila};'e  which  Iliey  had  gained  by  tlii;  iiiaiiiier  of  making  np 
case  had  been  improved  to  the  utmost.  The  I'acilie  Ocean  through  I 
latitude  had  been  scoured  to  enable  them  to  impeach  <>iir  evidence.  >>e 
could  not  do  thai  because  w(>  did  not  know  /Af'/Vevidc'iice.  I  do  not  com- 
plain of  this  replying  evidence  in  Ihe  licit  ish  Cas(>,  It  was  an  ad\aiilage  which 
tlies  had  gained.  Wo  siipjiosed  that  we  had  settled  it.  hut  settled  it  upon 
Ihe  basis  that  no  new  evideiic(U)tli(M'  than  that  contained  in  theltepoit  ofllie 
Urilish  Comiuissioners  should  be  received.  Widl,  wi;  felt  injured  when 
ne  foniid  that  a  conlrary  came  bad  been  adopted.  My  learned  I'liend  has 
spoken  about  an  eagerness  on  o;ir  part  to  shew  a  grievance.  I  admit  we 
felt  one.  We  felt  inie  at  each  one  of  these  stejis  which  I  have  been  des- 
cribing. We  could  not  feel  otherwise;  and  I  snbinit  it  to  the  eaiidonr  of 
every  (ieiitlemau  upon  Ihis  Tribunal  whether  we  were  not  justitied  in 
having  that  sentiment  of  grievance.  We  did  feel  it.  What  wore  we  to 
do  now  .'  There  was  only  one  course  left  to  us,  and  that  was  the  which 
we  had  indicated  in  Ihe  correspondenee  we  would  take.  And  that  was, 
that  when  the  Tribunal  met  w(>  might  move  to  strike  out  all  matter  which 
would  have  been  competent  to  have  been  inserted  in  the  original  Case. 
We  have  not  doni!  that.  Why  have  we  not  done  thai?  Well,  there  are 
grounds  I'or  that.  Wi'  should  make  an  overwhelming  case  calling  upon 
this  Tribunal  to  reject  thai  matter,     lint  what  would  lie  the  consequence 


of  thai?     One  of  two  tliiiif: 


(Ireal   hritain  might   withdraw    from  this 


.Vrbilration  if  she  could.  It  is  a  question  if  she  could  not  even  then.  lUit, 
if  she  could  not  do  that,  an  appeal  would  of  course  be  made  to  the  Tri- 
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Itiiiial  l(t  iillow  llh'cviili'mi!  which  Imd  Itn-ii  lhii>  iricmiliiily  iiilmtliici'd  lo 
lifiinl'tiimallv  iiicsciilcd.  Thai  would  iiivolvf"  adtday,—  a  |ii)sl|ii)iiciiii>iil. 
—  a  viM'v  hiii^  |ii)sl|ioiicmcnl  I'orlhi!  iiiirpost'of  cnablirij;  IhciiiHidvcsloiiiil 
Ihi'iiiselvcs  ii'cli ill  riiiiii.  Well,  NMMMiiiiol  allord  lo  dclas.  These  |Mn»r 
seals  arn  sullering,  or  will  siiU'er  when  Hie  iiiii//iis  rimu//  leiiiiinales.  and 
we  are  very  desirous  lo  ohiairi  a  deeision  ol'  (his  Trihmial  liel'ore  Ihe  raec 
shidl  he  li'fl  apiiii  lo  Hie  iiuTcy  ol'  |ielaj;ic  sealiii;;  sealers?  IT  Hie  Triiiimal 
should  strike  out  Ihe  mailer  and  Iheii  re(|uire  Hie  Arhilralioii  loproeeed. 
Hicre|tresiuilalivos  ol' Ureal  Krilain  eoidd  nol  eoiii|iluiu  of  such  a  decision. 
They  could  nol  coui|ilain.  The  dil'licully  would  hi!  one  Ihey  had  hroiij;lil 
upon  Iheinselves,  and  wilhoul  laiill  upon  our  pari,  an<l  Hie  ennseipiences 
inif^hl  hejuslly  lel'l  lo  them.  Itul  we  Uiiow  llii>  indisposition  of  a  Judicial 
Trihuual  desirous  ol'  adminislerinf;  juslit'e  in  a  controversy,  lo^o  lo  llio 
consideration  of  when  they  I'eel  it  lo  ho  true,  from  whatever  cause,  that 
all  Ihe  materials  lo  wliicli  they  coidd  properly  hxik  lo  ascerlain  the  liiiHi 
are  nol  liel'ore  them. 

iNo  Trihuual  intent  upon  Ihe  husiness  of  adminishM-inf;  suhslantial 
justice  ever  enters  upon  a  task  of  thai  s(,rl  cxcepl  relucanlly,  and  I  feel 
hound  lo  say  also  thai,  so  far  as  I  am  concerned,  nolhiuf;  is  more  disa- 
},'reeal)lc  lo  mc,lthink  il  is  so  with  every  lawyer.lo  f;o  inloconlenlion  with 
a  crippled  adversary,  no  mailer  on  what  j^i'ouuil  llial  adversarv  has  heen 
crippled.  \\u'\,  Ihinkiii^'  that,  after  all,  th(!lriiNi  in  reference  to  Hie  nature 
and  hahits  of  tlii!  fur-seals  was  eslahlished  on  Hie  whole,  such  a  wei};lil  of 
testimony  tliiil  il  conid  still  he  aseerlaincd  and  declared,  and  that  llio 
most  importunl  inlercsis  would  nol  he  iin|)erilled,  we  concluded  to  waive 
our  ohjections  to  this  Icsliinony  thus  wroiififully  inlrodiiccd,  and  lo  let  il 
sland  in  Ihe  (loiiiitcr  C.asi'  for  wlial  il  was  worth,  suhjecl  however  lo  thai 
sort  of  commenl  which  we  are  enlilled  make  in  reference  lo  il  when- 
ji;ever  upon  the  main  arj'iimenl  Ihe  question  arises  as  lo  Hie  contidonee 
and  weifiht  lo  which  it  is  entitled. 

There  was  one  particular,  liowmer,  in  which  we  f(dl  hound  to  make  a 
molion,  and  we  did  make  il,  and  thai  was  lo  dismiss  from  Ihe  atleiiHon 
of  Ihe  Tribunal  so  much  of  the  mailer  coidained  in  Ihe  Coimler  (lase  of 
llcr  Majtjsly's  (iovcrnmenl  as  related  Id  new  claims  for  (laiiiaf;es  as  ol 
which  nouiention  was  madi;  in  the  ori};inal  liases.  That  niolioii  was  made, 
and  was  l)rouf,'lit  on  hy  us  al  Ihe  sa  ne  lime  with  the  one  which  I  am  now 
arf;iiiufi;l)ul  al  Hie  siifjfieslioii  and  under  Hie  direction  ol  llud'resideni,  the 
heariiif;  of  il  was  deferred. 

.Now,  thai,  may  il  please  the  .Vrhitralors,  is  an  accoiml  -  i  tliink  a 
jusl  account  —  of  the  manner  in  which  these  (lascs  have  i.een  made  up 
and  of  the  respective  theories  of  Hie  parlies  in  makiiif;  them  up.  The 
theory  of  inlerprclalion  upon  which  Ww.  representalives  of  deal  Itrilain 
have  Hius  far  proceeded,  is  this  :  Thai  the  original  Cases  are  lo  contain 
noHiiufJ!  upon  Hie  snhjeil  of  |{e};ulalions  iiiitil  Hie  Tribunal  has  delor- 
mined  that  it  is  necessary  to  enter  into  the  consideiation  ot  thai  subject 
by  a  dclcrminalion  of  llio  queslions  ol  exclusive  jurisdiction  in  such  a 
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milliner  lliiil  llic  conciirnMicc  ol' (Jreal  nrilaiii  is  necessary  to  regulations 
lo  preserve  Hie  lur-sciil;  llial  wlien  liioy  have  made  llial  delermiiiatioii, 
and  not  till  tlwMi,  is  it  |)io|)oi'  lliat  any  ovidcncc  hearing  upon  Hie  ques- 
tion of  regiilalions  should  he  snhmitted  'o  the  Trihunal.  Thai  has  heen 
the  Uritish  roiilenlion  u|)  to  the  time  of  the  preseni  ai'j;ument.  That  is 
the  ground  assumed  in  the  (lases  and  in  the  C-ounler  Cases  on  the  part  of 
(Ireat  Britain.  That  is  the  ground  taken  hy  Lord  iSosehery  in  his  a.gii- 
ment;  and  it,  is  a  necessary  coiise(|uence  of  that  theory  (hat  tliere  are  to 
be  two  hearings,  two  decisions,  two  awards,  although  Ihe  Treaty  makes 
provision  hiil  for  one  hearing,  one  decision,  one  award;  and  I  want  to 
call  your  atleiilion  liere  to  Ihe  position  which  lias  been  taken  in  Ihe  IJri- 
tisli  Counter  Case.  I  have  read  from  Ihe  Case  and  I  have  read  from  the 
iliplomalic  comniuniealioiis  lo  show  thai  that  was  Ihe  position  of  (ireal 
Hritain  up  lo  the  lime  of  Iheir  delivery  of  liie  Counter  Case.  I  have  nol 
read  anything  showing  thai  it  continued  lo  he  their  position  after  that 
time.  I  now  call  Ihe  allenlion  of  the  Trihunal  to  Ihe  Itritish  Counter 
Case,  and  what  is  said  upon  page  15  — 

"  The  subject  of  Ihe  regulations  iif  anyi  which  are  necessary  and  Ihe 
waters  over  which  tlit"  regulations  shall  extend.  I'eferred  lo  in  Article  Vil 
of  Ihe  Treaty,  is  consitlcred  in  i'arl  II.  for  reasons  morecxplicilK  staled 
in  correspondence  which  will  he  found  in  the  .\ppendix.  "  — 

I  That  is  the  llosebery  and  Foster  correspondence.   — i 

'•  l"or  reasons  more  explicitly  stated  in  correspondence  which  will  he 
found  in  Ihe  Appendix,  Ihe  consideration  of  this  point  has  heen  treated  in 
this  Counter  Case,  hot  only  in  deference  Id  the  wish  expressed  by  the 
I'liited  Stales  that  argument  upon  all  the  questions  with  which  the  Arbi- 
trators may  have  to  deal  should  he  placed  before  the  Tribunal  hv  means 
of  the  Case  and  Counter  Case.  " 

That  is  not  a  correct  representation  of  any  wish  ever  expressed  by  the 
rnitcilSlatcs.or  of  any  w  lews  expressed  by  Ihelniled  Slates.  The  views 
expressed  by  the  liiiled  Slates  were  that  all  original  evidence  upon  the 
(|ueslion  of  regulations  should  'go  .into  the  Case  and  not  into  the  Counter 
Case. 

liord  Hosehery  conlinues  :  "The  (iovcrnnient  of  Her  Uritanni'-  Majesty 
have  adduced  these  argunieiils  under  protest,  withniil  prejudice  |o  their 
eontenlion  that  the  Arbilrat(ns  cannot  enter  upon  or  rDusider  the  question 
of  Ihe  proposed  international  regulations  iinlil  they  have  adjudicated 
upon  Hie  live  (|ueslious  eiiumeraled  in  Article  \l  upon  wliieh  they  are 
liy  Ihe  terms  of  Ihe  Treaty  required  to  give  a  distinct  decision;  and 
upon  the  delerminalion  of  which  ahuie  de|ieiids  Hie  (piesiioii  whether 
they  shall  enter  upon  the  subject  of  regulations.  Her  M.ijesly's  Coverii- 
menl  reserve  also  their  right  to  adduce  further  evidence  mi  this  sub- 
ject, should  the  nature  of  the  arguments  eonlained  in  the  Counter  Case 
(111  behalf  of  the  I'niled  Slates  render  such  a  course  necessary  or 
expedient.  " 

The  Tribunal  will  observe  that  the  learned  counsel  far  (ireal  IJrilain 
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now  repeat  their  adhesion  to  the  inlerprolalion  eontainod  in  llie  nosohery 
correspondence,  Hial  il  is  not  regular  or  Icfiitiniafe,  or  permissiWe,  to 
suhmit  the  evidence  upon  the  suhject  of  roj^ulalion^  »  the  Tribunal  until 
al'Icr  liio  decision  upon  (he  points  mentioned  in  »  ^ard  to  the  exclusive 
jurisdiction  ovei'  Ik'lirinj^  sea.     That  is  their  pohiiion  still. 

My  learned  friend,  in  the  course  of  his  ar};uuient  yesterday,  1  think, 
in  sijcaiviuj,' of  the  course  which  Her  Majesty's  AgenI  had  pursued  in  the 
mailer,  said  :  ••  Why,  we  did  it  in  f^ood  fuilh;  wc  did  all  of  (his  in  good 
faith.  You  don't  deny  that,  do  >ou  .'  Wc  (old  you  aliout  it  ' ;  And  he 
read  this  extract  iVoui  liicir  f'.ounlcr  Case,  apprising  us  of  their  interpre- 
(alion  :  i.Mr  Cai'd-r  read  Ihe  passage). 

Sir  Eichard  Webster.  —  We  also  mention  il  at  page  KK)  l>  iu  Ihe 
Counter  Ci\M\ 

Mr  Carter.  —  Would  you  like  nie  (o  read  anything  there? 
Sir  Richard  Webster.  —  No  ;  1  merely  meant  Ihat  llicre  is  a  distinct 
rclereiice  to  this  puWicular  docunienl. 

Mr  Carter.  —  Do  I  charge  bad  faith  in  this  uialltr?  }  have  undcrla- 
ken  to  avoid  it.  Do  !  really  belic\e  (hat  Her  Majesty's  Agent  and  his  advi- 
sers, wlieu  Ihcy  came  to,  prepare  the  Case  of  (Ircat  Britain  in  Ihis  impor- 
tant corilroversv ,  said  In  llicunsidves  in  ellccl :  ■•  We  will  teach  Ihesc  Yankee 
lawers  a  Irick  worih  knowing  iu  regard  to  the  manner  in  wliich  the  Case 
may  he  made  up,  whereby  we  can  gel  the  opporluiiily  of  answering  Iheir 
ailegalionsand  evidence  and  deprive  them  of  Ilie  opporlunily  of  answering 
ours.  "  Do  I  heiieve  that  these  gerillcnicn  concmled  anv  such  scheme  as 
that?  No  ;  1  don't  believe  it.  I  would  not  believe  il.  No  consideration 
would  induce  me  to  l)clievi;  il.  1  do  uot  think  it.  I  cannot  help  saying 
that  I  think  lliev  have  acted  under  an  erroneous  iu)pression  as  to  Ihe 
inlerprelaiion  of  the  Treaty ;  and  I  cannol  (hiiik  (hat  Ihey  gave  to  Ihe 
inleprelation  of  (he  Treaty  that  ileliherah;  sludy  which  its  impor- 
tance demands. 

lint  the  question  of  good  failh  or  had  failh  is  wholly  unimportant 
as  far  as  the  results  are  concerned.  The  advantage  in  either  case,  Ihev 
got.  Il  does  not  diminish  the  magnitude  of  the  advantage  wiiiih  Ihey 
derive  from  (he  course  which  Ih^'y  |o(d,  (hal  they  did  uot  contrive  foril. 
The  advantage  which  lhc>,  gained  is  as  greal,  whatever  view  may  be  taken 
of  that  matter. 

So  also  they  say  :  "  Whs,  we  lold  you  Ihal  we  ■!,  !  i(,  "  Ml Coiirse 
it  was  uol  necessary  for  them  (o  (ell  us  llicy  had  done  ii,  when  we  hmk.  il 
into  (heir  Case  and  saw  it  did  not  contain  a  singh-  '>,ii;i  in  reference  lo 
the  nature  and  habits  of  Ihe  fur-seal,  and  contemplated  the  possibililv 
that  the\  migh!  (ill  Iheir  Connlcr  Case  with  evidcmt.  „f  llutl  <  hara<lei'. 
We  saw  that  they  had  gaincil  Iheir  ad\anlage,  and  il  was  M<rl  nccc^sju'v 
for  them  lo  (elf  us  so. 

if  Ihey  were  going  to  make  the  cas(>  anv  heller  li\  (elling  us  anything 
about  it,  Ihe  time  lo  have  lold  us  aixml  it  was  before  Ihe  time  for  Ihe 
exchange  of  llic  Cases.     Thai  was  Ihe  lime.      We  miivhl  liicn  havccousi- 
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dored  how  we  would  make  up  oiir  Case  il'  tlicy  proposed  lo  make  up  llieirs 
in  tlial  manner. 

Now, lie  re-slali'd  'he  inlei pi'elalion  iirGrciill!ritain.  Upon  thalintor- 
prelulion  I  am  j;oin^lo  make,  not  many  ohservalions,  hut  a  lew,  for  the 
pui'posc  to  some  extent, ol'showiuf;  that  Ihey  are  entirely  erroneous.  Tiie 
learned  counsel,  has  dispensed  with  Ihe  necessity,  lor  he  says  il  is  erro- 
neous. He  says  thai  the  notion  of  two  hearings  and  two  decisions  is  non- 
sense. He  says  it  is  nonsense.  Ihave  not  said  that.  Those  ai'e  his  own 
words  in  rel'erenee  lo  il.     Iful  I  wish  loshow  that  it  is  entirely  erroneous. 

In  Ihe  lii'sl  place,  Nshat  is  lln;  cpieslion?  The  question  is  as  lo  the  time 
and  the  manner  in  which  evidence  is  lo  h(!  snhmitted  lo  Ihe  Arhilralors. 
II  is  not  a  queslion  at  all  as  lo  Ihe  lime  or  Ihe  manner  in  which  Ihe  Ar- 
hilralors are  lo  dclermine  any  of  Ihe  (pieslions  suhmilted  lo  them  under 
Ihe  Treaty.     Thai  is  another  mailer. 

In  the  lirst  place,  there  is  one  Case  provided  for.  and  u/i/i/  nnr ;  there 
is  (HIP  Counter  Case  provided  for.  and  (iiili/  diic;  and  that  is  the  only 
mode  provided  for  hy  IheTrealv  in  which  evidence  can  he  snhmitted  at  all. 

In  the  next  place,  there  is  a  written  arf;ument  provided  for, and  only 
one.  In  Ihe  next  place,  a  lu'iiniir/  is  provided  for,  and  the  day  fixed  for  it, 
and  only  nnr  hearing;.  In  Ihe  next  place,  (in  duutrdh  provided  for,  and 
on/i/ oiK^  award. 

It  is  entirely  manifesl,  therefur'e,  that  there  is  to  he  hut  onr  decision 
in  this  Arhilralion.  The  midence  is  now  all  heforelhe  Trihinial.  It  is  in 
part  argued  in  writini;'.  II  will  he  lulK  ,.r};iu!d  orally  Tlic  Trihuualwill 
retire  for  Ihe  purpose  of  deiision:  they  will  pi'cceed,  in  the  lirst  place,  I 
suppose,  lo  decide  Ihe  lirsl  live  (lueslions  s'.hmilled  h\  the  Treaty.  If 
their  decision  leaves  lln-  suhjecl  in  such  condition  Ihal  no  Ucfiulalions 
are  necessarv  for  the  preservation  of  Ihe  fur-seal,  thev  will  not  consider 
anv  Itegulalions  at  alt,  hnl  mak(<  up  Iheir  decision  upon  the  questions 
which  Ihey  do  decide,  and  puhlisli  il  hv  Iheir  awai'd.  If,  however,  their 
decision  should  i).^  of  a  chai'acler  lo  make  il  necessarv  lo  go  into  Ihe 
(|ueslion  of  Herniations.  Iliev  will  go  inl>>  the  ipiestion  of  regulations;  and 
whenever  liiey  delerniine  IIkmu  IIu's  will  include  in  Iheir  award  the 
decision  upon  liie  live  lii'sl  (|uesliiiiis  suhmilted  lo  them,  and  also  Ihe 
lt(>gulalions  which  liiev  ilctcrmine  U|>on  and  eslahlish.  and  Ihal  all  at 
one  lime,  and  in  one  docmneni,  hv  on(!  inslrmneni,  one  act. 

Thai  will  he  Ihe  course  of  things.  Now  we  come  lo  see  what  is  Ihe 
coideniion  u|H)n  Ihe  oilier  side  and  what  there  is  lo  support  Ihal.  \r- 
licle  VII  contains  Ihe  liisl  thing  which  lhe\  i'e!\  upon  : 

"  Ifthe  delerininalion  of  Hie  I'nregiiing  quest iims  as  lo  Ihe  (ixclnsive 
jurisdiction  of  Ihe  luiieil  Stales  shall  leave  the  suhjecl  in  such  a  position 
thai  Ihe  concuri'ciiciMtf  (ileal  Itrilaiii  is  necessary  lo  Ihe  eslahlishmeiil  of 
Ivegulalions  for  Ihe  proper  |irolei'liun  and  |U'eservalion  of  the  lur-seai  in  or 
hahilualK  resorting  I.)  Ihe  Itehriug  Sea,  IIk;  Arhilralors  shall  llien  <ieler- 
minc  what  concurrent  regulations  oiilside  of  Ihe  jurisdictional  limits  of 
Ihe  respective  (iovernmenis  are  lU'cessarv. 


—  If-  — 

That  (•roalcs  no  dirficully.  II  sa\s  llial  llic  Arbitrators  "  sliall  then 
ilclcniiinc.  "  U  docs  not  say  lliat  the  Arbilralors  sliall  Ihvn  proceed  to 
receirc  evidence;  nor  docs  it  intimate  it. 

The  President.  —  Do  yon  not  think  the  word  "  then  "  covers  the  same 
ground?  '■  Shall  then  determine  the  conenrrent  Hegnlalions,  and  to  aid 
them  in  that  dclcrminalion,  the  report  of  the  joint  commission  lo  be 
appointed  shall  i)elaid  before  them.  "  I  mean  lo  say  does  not  llio  word 
"  then  "  apply  to  the  latter  i)arl  of  the  phrase  so  thai  it  means  ''  Shall 
liien  be  laid  helore  them  '"? 

Mr  Carter.  —  That  would  he  pulling  in  another  "  Ibcn  "? 
The  President.  —  No;  I  mean  lo  say  do  you  nol  tliink  the   word 
"  then     covers  both  pari-;  of  the  phrase?  I  ask  for  your  opinion. 

Mr  Carter.  —  I  don't  Ihink  it  doe^-  at  all.  I5y  grammulical  |)osilion 
the  word  "  then  "does  nol  belong  there.  If  we  could  gatlier  from  Ihe 
Tri'aly  genci'alK  thai  there  was  to  be  a  separate  decision  upon  the  tirsl 
live  (juestions,  and  then  a  reception  of  evidence  upon  this  poinlof  regu- 
lations: if  wo  could  gather  from  the  Treaty  generally  any  evi<lonce  thai 
that  was  Ihe  purpose  and  object  of  thi>  parties,  then  certainly  llie  word 
"  then  "  would  (pialify  that  whole  matter;  but  as  the  Trealy  is  written 
il  is  repugnant  lo  it. 

The  President.  —  That  is  your  point. 

Mr  Carter.  —  Ves.  Il  is  plainh  repugnant.  If  you  make  it  qualify 
thai  matter,  then  \ou  have  got  to  ha\e  lira  submissions  of  evidence,  Iwo 
hearings,  lii-o  decisions,  a'ld  lirn  awards.  Thai  is  a  necesslK  about  il. 
Well,  now,  Ihal  is  preclndeil  abMilnleh  ii\  Ihe  Trealy  ;  and  we  ha\e  rules 
of  law  that  whenever  Ihe  general  purpose  and  spirit  of  an  agreement  — 
and  a  Ti'caly  is  an  agreemeni — is  manifest,  and  there  is  some  particular 
clause  which  is  ambiguous,  and  wliieli  may  be  re  i  I  oneway,  in- nia\  be 
read  another  way,  \ou  must  read  il  in  aceordan.  Aii!i  the  general  pur- 
jiose  and  spirit  of  Ihe  agreement.  Tlierefore  I  siiy  at  once,  as  tin's  language 
does  nol  in  terms  recjuiiT  that  Hit!  evidence  should  then  be  -ulimitled, 
we  must  read  it  in  accordance  with  lliese  olhei'  provisions  of  Ihe  Trealy, 
which  do  require  that  there  shall  be  but  one  hearing  and  one  submission 
of  evidence. 

The  President. —  I'ei'iiaps  il  would  be  well  to  suspend  your  argument 
until  touiori'ow . 

Mr  Carter.  —  I  >liall  have  occasion  to  oeeiip;.  a  little  further  lime,  nol 
long,  I  hope. 


The    Tribunal   thereupon   adjourned   until  ttnnorrow,   Friday,  A|)ril 
7lh,  i8<).3,  at  II  ::}()  a.  m. 


SIXTH    DAY.  APRIL,   7^",    1893 


The  President.  —  \^'ill  you  please  to  continue  pur  argumenl, 
MrCarlor? 

Mr  Carter.  —  I  undorsland  that  my  Associate,  Mr  Phelps,  has  an 
ol)>urviilioii  or  Iwo  lo  make,  wilh  your  permission? 

The  President.  — Cerlainly. 

Mr  Phelps.  —  .Mr  PresidenI,  before  my  Associate  proceeds  with  the 
argument,  I  regret  lo  lee!  hound  lo  call  the  allcnlion  of  the  Tribunal  to 
(he  printed  lleporl  of  the  ai'giiment  I  had  the  honour  to  address  to  you 
on  Tuesday.  Tlie  last  eight  pages  of  it,  from  and  after  page  4,  is  so 
iuipcrfeetiy  reported  that  it  makes  nonsense  of  the  \>i'ole  conlertts. 

The  President.  —  Tliat  is  not  the  Report  of  yesterdays'  sitting? 

Mr  Phelps.  —  No,  the  lleporl  of  Tuesdays'  proeoedings.  I  would  ask 
the  Tribunal  in  justice  to  me  to  discard  those  pages  there  reported 
because,  wliatever  I  did  say,  I  am  sure  I  did  not  say  what.  I  am  sorry 
the  corrected  lleporl  that  will  in  time  come  before  the  Tribunal  will 
come  too  late  lo  be  of  any  use  in  the  deccsion  of  this  question,  because 
I  presume  before  that  tiuK!  it  will  be  substantially  disposed  of;  but  I 
thougld  il  rrighl  in  jusliceto  myself  to  say  that  these  pages  should  not  be 
lalv(!n  as  re|)resenling  anything  that  I  said. 

Mr  Justice  Harlan.  —  I  see  that  we  hac  got  the  lifth  day's  Report  and 
nol  llic  foui'lh. 

Sir  Charles  Russell.  —  There  is  an  explanation  of  that,  Sir,  which  1 
thiidv  il  I'ight  to  make.  They  began  by  counting  the  first  <la\'s  actual 
argument  as  if  it  \\as  the  beginning.  In  reality,  the  lirsl  day  ought  to 
iiave  been  an  earlier  diiy;  and  in  the  corrected  proofs  they  will  appear  in 
order.  In  other  words,  IIkmc  is  an  additional  day  to  come  in  which  is 
not  I'ccorded  in  llie  series.  In  order  to  make  the  record  complete  and  to 
bring  the  lleporl  into  liarniony  with  the  pr(jlocols,  il  will  be  necessary  to 
add  the  tirst  day. 

Mr  Tapper.  —  lint  the  pagination  is  correct. 

The  President.  —  I  observe  that  the  first  day  here  is  the  2;ird  Mareli, 
but  the  first  da\  in  rcalifv  was  the  liiird  I'eiiruars,  ami  llial  has  a  certain 
importance  because  il  falls  under  Hie  letter  of  the  Ti'caty.  We  were  to 
meet  on  the  2.'ird  I'ebruarv.  and  three  of  us  indeed  met. 

Sir  Charles  Russell.  —  Ves,  that  is  the  day  lo  be  taken  into  account  to 
niaivc  it  barnioni/e  witii  tln^  protocols. 

The  President, — Then,  in  iiuswer  lo  Mi-  Phelps,  I  would  beglo  (d)serve 
that  these  lecords  are  nol  official  records.  Tlie\  are  recoi'ds  tlial  are 
useful  to  all  of  us  and  lo  the  Agents  of  bolli  parlii.'s,  for  the  superinten- 
dence of  which  \\e  are  tlnmklul,  but  the  only  olficial  report  is  the  pro- 


—  I  ill  — 

tocols  in  which  there  is  no  analysis  or  mention  ol"  the  different  argu- 
ments by  Counsel  of  cither  party.  It  is  only  the  fact  that  such  and  such 
Counsel  have  stated  their  case,  and  not  the  details  of  the  Argument. 

With  reference  to  the  details  of  the  Argument,  they  are  contained  in 
the  shorlhand-wriler's  reports,  but  liiey  are  not  under  the  aulhority  of  tiie 
Tribunal.  Tliey  are  simply  communicated  to  tiie  Arbitrators  by  the 
kindness  of  the  Agents  of  either  party,  hut  you  are  responsible  for  the 
arrangement  and  supervision  of  tliose  reports,  and  1  beg  that  you  will  be 
kind  enougii  to  make  out  between  you  the  corrections  which  you  wish  to 
be  brought  in. 

Sir  Charles  Russell.  —  May  I  mention  lo  the  Tribunal,  and  also  for 
the  purpose  of  assu;;ging  the  feelings  of  my  learned  friend,  that  we  have 
on  both  sides  some  cause  for  complaint;  bill  arrangements  have  been 
made  by  which  corrections  may  be  made  so  as  to  make  the  report  cor- 
respond with  Ihe  actual  utterances;  and  one  or  more  of  the  secretaries 
attached  lo  one  or  more  of  the  members  of  this  Arbitration,  have  under- 
taken the  duty  of  su|)ervising  the  corrections  made  by  the  Counsel  on 
either  side. 

The  President.  —  And  perhaps  you  might  consider  that  it  is  not  to  be 
only  what  the  actual  utterances  of  each  person  who  speaks  are,  but  also 
the  actual  intention,  because  sometimes  a  word  may  have  been  pronoun- 
ced which  any  person,  though  you  are  absolute  masters  of  your  language 
—  however  mester  of  your  language,  you  may  be,  \ou  may  utter  one 
word  which  may  escape  you,  thai  you  would  no!  wish  lo  remain,  and  I 
think  it  is  in  perfect  accordance  with  the  aims  of  everybody  that  such  a 
report  should  embody  not  merely  what  you  practically  may  have  said,  but 
what  you  mean. 

Mr  Phelps,  —  I  recognize  Ihe  justice  of  the  President's  observation 
that  those  shorthand  reports  are  not  a  part  of  (he  official  record  of  Ihe 
Tribunal,  and  are  only  laid  before  the  members  of  Ihe  Tribunal  lo  aid 
them,  in  comprehending  the  arguments  thai  have  been  submilled;  and 
m\  only  purpose  in  calling  the  altenlion  of  the  Tribunal  this  morning  to 
Ihe  subject  was  to  ask  that  these  pages,  so  for  as  lliey  [lurporl  to  he  a 
re|iort  of  what  I  said,  may  he  discarded  as  ientireh  incorrect;  and  lo 
express  the  regret  that  the  correclions  which  my  learned  friends  have 
referred  to,  and  which  I  hope  will  lake  place,  will  probably  conu;  loo  late 
to  be  of  any  use  lo  the  Tribunal  in  the  decision  of  this  question. 

The  President.  —  I  think  we  shall  sit  long  enough  to  put  them  lo 
pi'oper  use,  and  we  are  agreed  these  are  only  distributed  to  us  as  proofs 
which  are  subject  to  correction,  of  course. 

iN'ow,  .Mr  Carter,  will  you  proceed  with  your  argument? 

Mr  Carter.  —  .Mr  PresidenI,  my  argumeni  yesterdav  was  very  lar- 
gely confined  lo  a  hislory  and  a  descriplion  uf  Ihe  modes  in  which  Ihe 
Ca.se  and  Counter  Case  had  been  prepared,  of  Ihe  dill'crenl  views  of  the 
parlies  respecliug  the  inlerprelation  of  Ihe  Treaty  upon  the  poinl  as  lo 
how  they  should  be  prepared.     The  efforts  which  had  been  made  to 


—  i;;o  — 

accommodale  llioso  dilVcrenccs  of  ()|iiiiioii,  llic  hope  wliicli  had  been 
enterliiined  llial  llioso  difloioiices  had  been  iiccommodalcd,  llio  lailiirc  of 
lliat  hope,  all  ol'Nsliirli  have  been  subjects  of  debale  by  Counsel  who  have 
preceded  me,  and  all  of  wliicb  have  a  bearing;,  allhoiigii  not  a  vihd  bearing, 
on  the  immediate  question  befoi'e  tiie  Tribunal. 

Near  liie  close  of  the  session,  however,  I  was  dealing  particularly  with 
the  support  which  is  su|)posed  by  Counsel  for  (ireat  ib-itaiu  to  be  given  for 
Ibeir  iulci'pretatiou  of  the  Treaty  in  the  language  of  tlie  se\enth  Article. 
Thai  is  the  sui)jeet,  therefore,  upon  which  1  shall  resume  my  line  of  argu- 
ment, and  as  it  nia\  not  be  I'ldK  in  tiic  minds  of  liie  Arbitrators,  1  shall 
again  read  the  .Vrticloaud  state  the  contention  wliicii  is  built  upon  it  by  the 
Counsel  forlireul  Hrilain.  "  If  the  determination  of  the  foregoing  ques- 
lions  as  to  Ibe  exclusive  Jurisdiction  of  the  I'nited  Slates  shall  leave  Ihe 
subjecl  in  such  position  thai  the  concurrence  of  Great  Britain  is  neces- 
sary lo  the  eslablishmenl  o(  regulations  for  Ihe  proper  protection  and 
preservation  of  the  fur-seal  in,  or  babitiuiUy  resorting  lo,  the  Hehring 
Sea,  Ihe  Arbitrators  shall  then  determine  what  concurrcnl  ilegulalious 
oulside  the  jurisdictional  limits  of  the  respective  Governments  are  neces- 
sary, and  over  what  waters  such  liegulations  should  evtend,  and  lo  aid 
Ibem  in  that  determination  the  lleport  of  a  Joint  Commission,  lo  be 
appointed  by  Ibe  I'especlive  Governments,  shall  be  laid  before  Ihem,  wilh 
such  other  evidence  as  eillier  (iovernmenl  may  submit. 

The  suggestion  is,  Ihe  conlention  is,  Ihal  Ibis  means  Ihal  the  Heporl 
of  Ihe  joint  Conunissiouers  thus  referred  lo  and  the  other  evidence  thus 
referred  lo  are  to  he  laid  before  the  Tribiuud  after  the  decision  lo  which 
il  shall  have  arrived  and  not  helV)re.  I  slated  at  Ihe  lime,  that,  upon 
Ihe  face  of  the  Article,  Ihere  was  nothing  al  all  unreasonable  in  that  sug- 
gestion, and  Ihal  il  might  possibly  be  so;  bul  when  you  fully  consider  Hie 
character  and  consequences  of  that  iulerprelalion,  il  seems  lo  be  wholly 
inadmissible  for  ihese  reasons.  —  First,  il  supposes  Ihal  there  are  lo  be 
Iwo  decisions  by  liie  Tribunal  :  lirsl  a  decision  upon  Ibe  (luestions  as  to 
Ihe  exclusive  jurisdiction  of  the  L'liiled  Stales,  and  then  a  decision  upon 
Ihe  subject  of  regulations;  and  if  two  decisions,  Iwo  awards,  all  of 
which  is  in  direct  repugnance  to  the  terms  of  Ihe  Treaty.  In  the  next 
place,  it  sup|)oses  that  a  pari  of  Ihe  evidence  in  the  Case,  and  I  nui\  add, 
and  should  add,  b\  fiir  the  mosl  imporlanl  evidence  in  the  Case,  more  im- 
porlanl  in  the  sense  ihal  it  is  the  onl\  pari  of  the  evidence  which  is  dis- 
pulable,  that  the  disputable  part  of  the  evidence  is  lo  be  hiin  before  the 
Tribunal  al  some  future  lime  and  in  a  manner  for  which  the  Trealy  makes 
no  dislincl  provision  wbalever.  it  appears  u|)on  Ihe  face  of  the  Trealy 
that  mosl  careful  provision  was  made  for  Ihe  submission  of  evidence  lo 
each  |)arty  by  Ibe  oilier,  lo  the  end  Ihal  Ibey  should  have  an  opporlunily 
of  answering  il.  We  have  abready  seen  Ihal  liic  only  disputable  pari  of 
the  evidence,  the  (jiily  pari  u|)on  which  it  is  to  be  apprehended  Ihal 
there  is  lo  be  an\  considerable  dispute,  and,  therefore,  the  only  |)art  as  lo 
which  there  is  any  necessity  for  answering,  is  in  reference  lo  llie  nalure 


^  lal    - 

and  liabils  of  llie  seal,  and  seal  life,  and  so  forlli.  Now,  the  confentnn 
on  IIks  oilier  side  is  llial,  as  (o  Ihe  pari  as  to  wiiicli  (here  is  no  importance 
in  iiavirif^  an  opportunity  for  reply,  niosi  careful  provision  is  made  for 
jiivinj;'  an  ojjportMnity  for  reply;  hut,  as  to  that  part  of  the  case  where  the 
evidence  is  likely  to  he  conlradicled  and,  therefore,  particular  and  special 
necessity  for  an  opportunity  for  reply,  as  to  that  part  of  it  the  Treaty  lias 
failed  to  make  any  provision.  That  is  so  unreasonable,  so  contrary  to 
Ihe  purposes  of  the  parlies,  that  it  so(Mns  to  me  it  should  he  immediately 
rcjccled,  unless  the  langnaj^c  of  the  Article  is  so  distinct  and  unequivocal 
as  to  leave  no  room  for  douhl.  When  we  look  at  the  lanj^uage  of  the  Ar- 
ticle, we  perceive  that  it  is  not  so  distinct  and  unequivocal,  for  it  does 
not  say  that  this  Hoport  of  the  Commissioners  and  other  evidence  shall 
then  he  laid  hefore  the  Arhilrators,  hut  simply  that  il  shall  he  laid  heforo 
the  Arhilrators,  and  the  question  of  the  time  when  it  is  to  he  laid  heforo 
the  Arbitrators  is  loft  undetermined  and  unexpressed  by  the  Article.  How, 
then,  are  we  lo  determine  the  lime  when  this  disputable  evidence  is  to  be 
submitted?  Mow  are  we  to  determine  that?  |{\  looking  to  the  purpose 
and  spirit  of  the  Trealv ;  and  when  we  tind  that  distinct  provision  has  been 
made  for  Ihe  inlroduclion  of  evidence,  distinct  provision  made  for  giving 
the  two  sides  an  opportunity  each  to  answer  the  evi(l(!nce  and  allegations 
of  the  other,  why  we  must  at  once  come  lo  the  conclusion,  as  I  respect 
fully  submit,  that  that  is  the  method  and  that  is  Ihe  lime  when  this  evi- 
dence is  to  be  submitted.  So  much  for  that.  It  seems  to  me  lliiit  those 
observations  eireclually  dispose  of  any  support,  or  ofanv  supposeil  sup- 
port, which  may  be  furnished  lo  llie  contention  of  OreatlJritain  b\  the  lan- 
guage of  Hie  Article  VII. 

lUil  that  is  not  all  their  argument.  They  then  refer  lo  the  language  of 
Article  l.\  and  they  conceive  that  thai  furnishes  Ihcm  strong  support  lo 
their  contention.  I  will  now  scad  Article  l\.  "  The  fligh  Conlracling 
Parlies  have  agreed  lo  appoint  two  Commissioners  on  the  part  of  each 
riovernmeut  lo  make  Ihe  joint  investigation  and  Iteporl  conlcmplaleil  in 
Ihe  preceding  Article  VII,  and  to  include  Hie  terms  of  Ihe  said  Agreement 
in  liic  present  Convention,  lo  the  end  that  the  joint  and  several  Ueporls 
and  recommendations  of  said  Commissioners  may  be  in  due  form  submil- 
led  lo  the  Arbitrators,  should  the  contingency  therefor  arise,  the  said 
Agreement  is  accordingly    herein    included   as    follows  "    :    And    then 


llie^  Agreement  is  slated   and   it  is   further  added 


These   reports 


shall  not  lie  niad(>  public  until  they  shall  be  submitted  lo  Ihe  Arbitrators, 
or  il  shall  appear  that  the  contingency  of  their  being  used  by  the  Arbi- 
trators cannot  arise.  "  The  learned  Arliitralors  will  perceive  that  "  con- 
tingency "  is  here  used  in  two  places,  and  it  is  insisted  by  our  friends 
on  the  other  sidelhat  thatworil  "  Contingency"  refers  lo  the  contingcncv 
mentioned  (alllioiigh  not  mentioned  by  the  use  of  that  very  word),  in 
Article  VII,  namely,  the  contingency  that  the  Tribunal  shall  decide  the 
questions,  as  lo  the  exclusive  jurisdiction  in  such  a  manner  as  to  leave  the 
subject  in  a  condition  which  would  make  il   necessary  to  consider  Hie 


—  \M  — 

question  ol'  concurreiil  l{of,'iilations.  Tlie\  put  llial  inlerprolalion  upon 
the  word  "conlin^ency  ".  Tlinl,  allow  nw.  to  say  is  not  iiniialiiral,  nor 
will  I  sa\  il  is  unreasona!)le.  \N't>  naluialh  look  for  llic;  explanalion  ol' 
any  word  in  any  af^reonionl  to  sonic  ollior  |iarl  ol'lliu  agreement,  and  when 
there  is  a  conlingency  cxpiessed  in  llie  sevenlli  Article,  why  they  infer 
tlial  that  is  Ihe  contingency  mentioned.  Itnl  is  it  so?  Well  now,  we 
must  not  lake  il  that  il  is  so,  and  thus  draw  upon  ourselves  all  the  con- 
sequences, Ihe  inadmissible  and  unjust  conse(|uences,  which  I  have  al- 
rea<ly  mentioned,  unless  there  is  no  other  explanation  of  that  word  "  con- 
tingency ".  If  there  is  any  othercxplanation  of  that  word  "contingency  ", 
which  is  consisleni  with  Ihe  main  pui'|)ose  and  objecl  of  the  Treaty  — 
condslenl  with  its  prime  condition,  llial  the  parlies  shall  have  an  oppor- 
tunity lo  answer  the  evidence  and  allegations  of  each  other,  — we  must 
adopt  such  oilier  interpretation.  What  I  shall  now  have  lh((  honor  lo 
submit  lo  \oii  is  llial  there  is  another  conlingency,  and  a  contingency 
which  is  referred  lo  by  this  niiilli  Article,  and  thai  the  conlingency  men- 
tioned in  the  seventh  Article  is  Ihe  ime  inb'uded.  To  make  my  mean- 
ing clear  on  lliis  puiiil  il  is  necessai'v  for  me  lo  make  a  brief  recital,  which 
I  shall  he  enabled  very  clearly,  I  think,  lo  make  oiil.  In  the  negotia- 
tions and  correspondence  bclween  the  parlies,  diplomatically,  which  led 
lo  the  adoption  of  this  Trealy  of  Arbilralioii,  there  were  at  all  limes  two 
main  objects  in  view.  The  whole  scheme  of  a  seltlemeni  of  Ibis  contro- 
versy woi'c  from  Ihe  beginning,  and  preserved  until  the  last,  two  aspects 
quite  distinct.  The  lirst  aspect  was  that  an  effort  should  be  ma<le  to  settle 
the  entire  controversy  by  con\ention,aiid  without  Arbitration;  the  second 
aspect  was  thai,  in  cii-e  of  Ihe  failure  of  thai  effort,  .\rbilralion  should 
be  resorted  lo. 

To  make  llial  clear,  I  niusl  have  recourse  lo  the  lirsl  occasion,  in  Ihe 
course  of  llic  diplomatic  correspondence,  in  which  this  selllemeni  by 
.Arbitration  was  referred  lo;  and  I  call  allenlion  lo  llie  note  of  Sir  .Julian 
raumefole  lo  Mr  Blaine,  of  April  J<tlli,  IH'.»(t,  which  is  contained  in  the 
.Appendix,  volume  111  of  the  IJrilisli  (lase,  at  page  -t.'J.'J.  "  Washington, 
April  2'.»lh,  1890.  i)ear  .Mr  lilaiiie.  At  the  last  silling  of  Hie  Conference 
on  Ihe  Heliring  Sea  Kislieries  (jueslioii.  you  expressiul  doubts,  after  rea- 
ding the  memorandiim  of  the  Canadian  Minister  of  .Marine  and  Fisheries, 
which,  by  your  courtesy,  has  since  been  printed,  whelher  any  arrange- 
ment could  be  arrived  at  that  would  be  satisfactory  lo  Canada.  "  I  should 
stale  here  that  Ihe  negolialions  had  been  proceeding  between  the  parlies 
al  that  time  for  a  very  considerable  period,  and  elforls  for  adjuslmeiil  had 
been  made.  The  obs.laclc  was  the  objection  of  Canada.  Proposals  bad 
been  made  by  Ihe  I  niled  Stales  for  a  selllenienl,  and  had  been,  |irovisio- 
nally  al  least,  acceded  lo  by  Lord  Salisbury.  The  conclusion  of  them 
had  I  een  interrupted  by  the  objeclions  of  Canada,  and  Mr  Hlaine  here 
expressed  the  doubt  whelher  lliese  objeclions  of  Canada  could  ever  be 
removed.  Well,  in  order  to  answer  that  objectujii.  Sir  .lulian  l*auncefoto 
proposes,  and  proposes  for  the  lirst  time,  a  scheme  of  sellling  the  conlro- 


—  LSn  — 

vcrsy  which,  presuniahly,  us  il  caiiio  from  him  in  answer  lo  Ihat  siigges- 
lio!i  on  Ihc  pari  of  Mr  Hlaino,  would  bo  salisfnclory  lo  Canada. 

Ilo  conliniies  :  —  "  You  ohscrvod  Ihat  Ihe   proposal  of  the  United 
Stales  had  now  been  Iwo  years  hel'ore  Her  Majesty's  riovernmeiil,  Ihat 
liiere  was  nothing  lurlhcr  lo  urge  in  support  of  it,  and  you  invited  me  lo 
make  a  eoimter-proposal  on  your  hchair".     He  says  "  your  ",  hut  one 
would  suppose  il  should  he  "  my  ".     "  To  that  lask  I  have  most  ear- 
neslly  applied  myseil',  and  while  rnily  sensible  ol'ils  great  diriirulty,  owing 
lo  Ihe  conllici  ofopinion  and  of  lesliniony  whieh  has  manil'ested  ilseif  in 
the  eourse  of  our  diseussions,  I  do  nol  despair  of  arriving  at  a  sohdion 
whirh  will  i)c  salist'aclory  lo  all  Ihe  (iovernmenls  roneerned  ".     lie  then 
goes  on  lo  say  that  this  scheme  he  has  prepared  and  submils  in  an  indo- 
sure,  and  Ihal  inclosure  is  lo  be  found  on  page  i.'i".     Il  is  enlitled  :  — 
"  Draft  Convention  between  Great  Hrilain,  Russia  and  the  United  Slates 
of  America,    in  relalion  lo  llie  fur-seal   fishery   in  lh(>  lichriiig's  Sea, 
the  sea  of  (tcholsk,  and  the  adjoining  waters  ".     "  Article  I.     The  High 
Uontracling  Parties  agree  lo  appoint  a  mixed  Commission  of  Kxperls.  "  — 
liere  is  Ihe  lirst  occasion  of  Ihe  suggestion  of  this  Commission  of  Kxperls 
—  "  who  shall  in(|uirc  fitlly  into  the  subject,  and  report  in  Ihe  High  Con- 
tracting Parties  within  two  \ears  from  the  dale  of  this  Convention  the 
result  oflhoir  investigations,  together  with  their  opinions  and  recommen- 
dations on  Iho  following  (pieslions  :  —  I.  Whether  llegulations  properly 
enforced  upon  the  breeding  islands   liobin  island  in  the  sea  of  Ochotsk, 
and  the  Commander  islands  and  Ihe  Prihilolf  islands,  in  Ihc  IJchring's 
Sea)  and  in  the  territorial  waters  surrounding  those  islands,  are  suflicient 
for  the  preservation  of  the  fur-seal  species.     2.   If  nol,  how  far  from 
Ihe  islands  is  il  necessary  thai  such  liegulations  shoidd  he  enforced  in 
order  lo  preserve  the  species?     :$.  In  either  of  the  above  cases,  what 
should  such  llegulalions  provide?     i.  If  a  close  season  is  -equired  on 
Ihe  breeding  islands  as  well,  what  extent  of  waters  and  wha'  period  or 
periods  should  il  embrace?  " 

The  Commissioners  were  to  be  a|)poinle(l  lo  report  for  I'le  irlorma- 
lion  of  the  (iovernmenls  on  those  points,  and  they  were  |o  br,  experts. 
"  Article  II.  On  receipt  of  the  Iteporl  of  the  Commission,  and  of  any 
separate  lleports  which  may  be  made  by  individual  Commissioners,  Ihc 
High  Contracting  Parlies  will  proceed  forlliwilh  to  dolermine  what  Interna- 
tional licgidations,  if  any,arc  necessary  for  the  purpose  aforesaid,  and 
any  Uegulalions  so  agreed  upon  shall  he  embodied  in  a  further  Conven- 
tion, lo  \\hi<'li  lli(>  accession  of  Ihe  other  Powers  shall  be  invited.  "  iNo'v 
the  next  stage  was  lo  endeavour  lo  come  to  an  agreement  upon  the  basis 
of  such  lleporl.  ■'  Arlicle  III.  In  case  the  High  ('.(miracling  Parlies  should 
be  unable  lo  agree  upon  th-  liegulations  to  be  adopted,  Ihe  questions  in 
dilference  shall  be  referred  to  the  arbitration  of  an  impa.  *'al  Ciovernmcnl, 
who  shall  duly  consider  Ihe  Ueports  hereinbclore  mentioned,  and  whose 
award  shall  he  tiral,  and  shall  delerniine  the  condiiions  of  Ihe  further 
Convenlion.  "     A:  the  original  suggestion  of  the  whole  scheme  which  has 
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liiiallv  come  In  llio  lorrii  and  sliiipc  in  Nvliich  il  now  sliinds,  wluil  did  tliut 
r(iiili'm|ilal(>? 

The  President.  —  .Ma\  I  ask  llio  fjonlli'inoii  of  llu)  Hiiilod  Stales  wlio- 
llior  liiissia,  wliirli  was  sii|)|Misi'd  lo  he  a  parly  in  Ihis  inliMidod  (loiivi-ii- 
linn,  liidk  pari  in  llmsi'  ni'ffulialions? 

Mr  Carter. —  llussia  was  In  a  cnrlain  i>\li>nl  iiinsnllcd:  and  il  will 
appear  on  Hie  laee  ol'  litis  sii^^vsled  sclienie  llial  Hie  i'iinleinplalii>n  was 
Ihal  Itussia  sliniild  ho  liroiii^lil  in.  I  could  nol  sa\  now.  iti'i'anse  I  ean- 
nol  slalo  willi  aei'nracv .  how  far  llussia  was  al  llial  linw'  an  acliial  parliei- 
palini;  paiK.  oi'  onl\  wliellier  al  lliis  lime  il  was  conhnnplalRd  llial  sliu 
siMiiild  lie  inad(>  a  parlii-ipalin^'  parly. 

The  President.  —  .Mr  Kosler  mi^lil  lie  p<M-lia|)s  aware,  and  could  lell 
us  wliellier  llie  di'al'l  nl' Hie  I'.onvenlion  was  coininnnicaled  in  I'acl  lo  llus- 
sia, or  wliellier  il  was  a  dral'l  llial  remained  lietw(>en  Hie  I'niled  Slules  iind 
lliif^land,  hecaiise  llieii,  ol' course,  il  would  liavo  niui'li  less  auHiorily,  I 
niij;lil  say. 

Mr  Foster.  —  I  am  nol  prepared  lo  sliilft  al  Ihis  momoiil  and  lo  f,'ivc 
an  cxplicil  answer.  I  was  nol  al  Ihal  lime  Socrelary  ol'  Slale.  and 
I  <diildonl\.  Iliererore,  make  a  rejily  Irom  my  knowl(ulf;('  ol'  Hie  coi'r(!S- 
poiidence.  I  know  Ihal  previous  lo  Hiis  dale,  or  a  lew  moni lis  previous 
lo  Ihis  dale.  Hie  Itrilish  Minislor,  the  Uiissiun  .Minisler  and  Hie  llien  So- 
crelary of  Slale.  Mr  Hlaiiie,  were  in  aclive  and  I'reiiuenl  eonrerence  on  Ihis 
suiijecl.  I  shall  have  lo  refresh  my  memory  as  lo  Hie  pr(!eise  dale  ol 
llieir  conl'er(!iice  in  coiiiieclioii  wilh  Ihis  mailer,  and  I  am  nol,  liiererori.', 
prepan.'d  al  Hiis  lime  lo  ^'ive  an  explicil  answer  as  lo  whether  this  parti- 
cular proposiliim  was  formally  snhmilted  to  th(!  Itnssian  Minislt.-r  or  not. 
Thai  can  al  a  later  -la^e,  hefore  Hie  discussion  closes,  he  answered. 

Sir  Charles  Russell.  —  I  may  say.  Sir,  thai  I  am  in  a  posilioii  lo  slale 
lo  llie 'I'rihnnal  what  Hie  facts  were  on  Ihis  point.  It  was  coiilemplat(>(l, 
as  l\\(\  eonclndiiii;  Article  shows,  llia.l  the  accession  of  other  I'owers  should 
be  invited  to  the  Coineulion  ;  and  lliei'e  were  eonimiiniealions  with  otliei- 
I'owers,  linl  no  oIIkm-  I'ower  hecame  a  parly  lo  llic  C.onvcnlion. 

The  President.  ^^  Von  will  see  Ihal  Ihis  is  nol  a  Convenlion  lint  a 
draft  (d'a  Convenlion  :  and  the  purport  of  my  interrojjalion  was  lliis.  The 
authority  of  the  draft,  which  is  snimiitted  to  us  liy  Mr  Carter,  and  used 
asa  part  (jfliis  ariiiiuii'nt,  will  have  more  or  less  to  he  taken  into  consi- 
ileralion  accordiii};  lo  IIk;  shif^e  of  diplomatic  ])roi'eediiins  wliiidi  il  indi- 
cates. Of  course,  if  it  had  been  eommunicaled  lo  liussia,  MrlMielps  as  a 
IHplomatisl  would  certainly  acknowledfte  that  il  would  have  had  more 
consistency,  and,  conseiiiieiitly,  more  imporlance,  Hiaii  if  il  was  merely 
a  sort  of  informal  drafl  or  a  sort  of  eoiitiniiation  of  private  conviM'salious 
lielweeii  the  American  ami  l']np;lisli  (ioverumenls,  or  llieir  represenlalives. 

Mr  Phelps.  —  .My  learned  friend  is  ri},dil  in  saying  thai  at  no  lime  in 
the  prc^jii'ess  of  ||u!s(!  ni>golialious  was  any  Coineulion  actually  enlered 
into  hetwen  Hie  Ijniled  Slates  and  Hussia ;  nor  did  llussia  hecouie  for- 
mally a  parly  to  any  convention   helweeii  Hie    liuiled  Stales    and  Greul 


liiiliiiii;  lull  ill  IIm-  \ciirs  \HH1  aiMi  INHH  jil  jin\  rale,  wIi.mi  IIicsc  iic-oliii- 
lions  wciv  liisl  I'oiiiiiiciin'il  on  lliis  siiliicci,  llu-  rc|irfsriilaliv(s  orUiissiii 
III  LiiikIiiii,  as  Ili(>  (•()riv>|)(iii(l('iic('  llial  is  lifl'oiv  \(iii  shows  illi(iiif;li  I 
caiiiiohil  this  iMoniriil  ivl'cr  yui  In  llic  |iarli(iilar  |ia(;i's  .  were  iiivih'd  hi 
parlicipalc  ami  did  |iaiiii'i|iiih-  and  n;\\i'  iiir<iniiall\  IIi.mi'  saiicliim  hi  liu> 
AKriMMiiciil  and  llirir  |iniiiiisr  hi  jniii  il  il' il  sliuiild  he  (•(iiisiiiiiiiialcd,  hiil 
as  il  never  was  einisniiiniah'd  al  aii\  lime,  llial  iell  lliniii-li.  The  eor- 
r(!S|i(imleme,  as  I  lia\e  said,  —  llie  di|iliiinalii^  e()rres|Miiidei!ee  —  diiriiij^ 
ilmse  \ears  will  |inive  Ihaj.  ||,,nn  ii  ^^a>  as  lale  as  IHIKI,  I  am  al  Iliis  ino- 
menl  iniahle  hi  sa\,  —  whelher  Ihere  was  iiM\  ((iiresiKindtMire  willi 
liiissia  al  llial  lime  nr  m(iI. 

Sir  Richard  Webster.  —.Mi-Id  I  iminl  «inl,  Sir,  llial  llie  diidl  ('.(iiiv.mi- 
11(111,  as  hi  which  Null  have  asked  Ihe  (|iiesli(iii,  is  llii;  (ine  siihiiiilted  in  llie 
\eail8!)(»,  as  .Mr  I'heljis  |i(iiiils  (iiil,  hmf;  al'ler  Ihe  dale  he  ivhTs  hi  ureoiii- 
miinicaliuns  will)  llnssia,  Whalever  may  have  jiassed  willi  releieiice  hi 
(•(immiiniealidiis  u|i(iii  dlher  mailers,  il  will  he  h.uiid  in  Ihe  e(iiTe-|Min- 
deiiee  llial  llial  dral'l  Coiivenliiiii  was  mil  suhmilled  hi  Itiissia,  iinr  weiv 
Ihey  asked  hi  lieeiime  parlies  In  Ihal  ;  ami  I  ihiiik  il  will  appear  i'nim  the 
••iinclndiiif;  winds  of  Ailicle  |J  ol'  Ihal  dral'l,  llial  '•  The  iliiili  Cdiilrae- 
liiif;  I'arlies  a.yree  Id  imile  Ihe  a(e(?ssidii  dl'  llie  oilier  I'dweis  In  Jho 
jirosenl  Coiivenlidii  ",  —  I  Ihink  il  will  he  hniiid,  when  Ihe  cdires- 
pdndenc(!  is  Iraced,  Ihal  Ihe  drall  CdiiNeiiliiin  was  mil  suhmilled  to 
liiissia. 

Mr  Phelps.  —I  mav  say.  Sir,  Ihal  we  will  have  rehM-ene(!s  pre- 
pared and  suhmilled  hi  Ihe  Trihnnal  as  hi  Ihis  cdrrespdndeiice  dii  eillior 
side. 

The  President.  —  Ihiwever,  il  was  drawn  np  in  smdi  a  wav  as  lo 
suppose  Ihal  itiissia  Wdiild  he  a  parly.  Sd  liial  Ihe  dlher  parlies,  hi  wliieli 
Sir  llichai'd  Wehsler  alluded,  Wdiild  he  parlies  dlher  lliaii  \Ui->\n.  It 
was  III  he  a  ('.iiiiveuliou  helween  lliree  parlies. 

Mr  Phelps.  —There  was  a  (■drrespondeiice  helween  Mr  ItavanI,  who 
waslheiiSecrelaiN  drSlMledl'llie  I  iiiled  Shile-^.  and  \aiidiis  dlher  Powers 

(111  Ihis  siilijeel.  —  .lapaii,  fiermaiiy ,  and  S(i Ilieis.     S.i  Ihal  Ihe  liiiled 

Slales  IVdin  Ihe  eharacler  dl  llieir  replies  had  a  ri-lil  hi  i'\|iecl.  if  Ihey 
weiv  hiiliiiialeeiidiif;li  hi  cdiiehide  a  Cdiivenlidii  willi  (ileal  lirilaiii,  Ihal 
Ihe  adhesion  ol' Ihese  oilier  l'dwer>  Wdiihl  he  f^iveii.  II  was  Cdiilemiila- 
h(lh\  hdlh  parlies  Ihal  Ihe  adhesidii  wdiihl  lake  place,  il'lhal  wa-  rali- 
lied  helween  (ireal    Itrilainand  lli(>  liniled  Slales. 

The  President. — .Ami  IWissiu? 

Mr  Phelps.  —  And  llnssia. 

Sir  Charles  Russell.    -  This  is  really  very  wide  nl'  Ihe  mark. 

The  President.  —  .M\  (piesliou  was  perhaps  ralhcr  iiKire  a  diplomalic 

lliaii  a  judicial  ;  lull  iii\  dipldinalic  colleajiues  will  ikiI  he  surprised  at 

Ihe  imiKirlance  I  allach  hi  lhes(!  delails,  hecause  Ihey  kmiw  h\  Ihe  prac- 
licooI'diplnrMalic  life  lliala  ('.ouNcnlion  would  scarcely  he  prepared  li\  Iwo 
liariics  \vl)<:n  il  is  lo  resiill  in  a  Cdiiveiilidu  lielv,;>ei;  |l.,'ee      There  is  u 


certnin  difTcrence  which  my  dipbinalic  concumips  on  Ihc  Arhilrulinii  will 
iindcrshiiKi;  mid  Ihat  nmis  Uk;  |iur|ioi'l  nl'  my  ohsorvalion. 

Mr  Carter.  —  I'ci'inil  mi'  Idsuy,  Sir,  Ihal  Ihc  intcrrofjaloiy  yoii  linvt> 
hocii  pleased  In  addi'ess  lo  lis  and  Hie  various  answers  jjiveii  lo  il  may 
l)(M'ome  al  some  lime  iiileresliiif;  al  least,  il'  mil  im|(oi'lanl — lo  know  liow 
far  Itiissia  did  parlicipale  in  llie  iieijolialions  in  rel'd'enee  lo  a  Treaty  — 
how  I'ar  slio  was  e\|M'el('d  lo  |iarliei|iate,  and  when  all  such  parlieipalion 
ceased.  I'or  the  present,  liowever,  I  do  not  lliinl<  those  en(|iiiries  are 
material:  and,  for  the  oliject  for  which  I  call  the  allenlion  ol'  the  'rrihii 
iial  III  the  proposed  draft  Convention.  Ilies  are  wliollv,  as  I  conceive,  iin- 
malerial.  'i'lu'  |iiii  |i(isi>  which  I  havi;  in  vii>w  is  to  call  the  atli'iilioii  of  the 
'rrihiinal  to  the  lirst  siij^^M-stion  of  a  selllemeni  of  this  contniversN 
Ihroii^di  the  comhined  inslriimenlalily  of  a  joint  C.ummission  and  an 
Arhitralioii. 

The  President.  —  in  order  to  exiiiiiisl  this,  althmif;h  Mr  C.arler  does 
not  lind  il  (piitc  material  to  the  point,  I  would  hej;  permission  to  remind 
him  of  an  extract  from  the  despatch  (d' Sir  Julian  I'aiincefole  l<i  Mr  Itlaine 
received  on  April  Ihe  'MWU.  II  is  in  the  appendix  of  the  Case  of  the 
United  Slates,  Vol  I,  p:.j;c  I'dd  —  Ihe  last  para^n-aph  of  pajie  -20(1.  Sir 
.Julian  I'aiincelole  says  :  "  I  have,  out  of  a  doferenc(!  to  your  views  and 
lo  the  wishes  of  the  Uusssiaii  Minister,  adopted  the  Tisliery  line  descri- 
bed in  Article  V  " —  il  is  (piile  another  object,  but  il  proves  Ihat 
at  that  time  then;  was  a  commuiiicalion  with  Ibissia,  —  "  and  which 
was  siij:j;esle(l  by  you  al  Ihe  oulsel  of  our  nof;olialions.  The  draft,  of 
course  eonleniplatcs  the  conclusion  of  n  fiirlher  Coiiveution  after  full 
oxaminalioii  of  the  Iteporl  of  Ihe  mixed  C.onimission.  II  also  makes  pro- 
visions for  the  ullimale  selllemeni  h\  Arbitration  ofanv  dilferences  which 
Ihc  report  of  the  Commission  may  slill  fail  t(j  adjust.  "  That  is  the  draft 
Convention  which  you  wttvc  allndin;?  lo. 

Mr  Carter.  —  II  is. 

The  President.  —  Il  is  the  same  draft. 

Mr  Carter.  —  II  is. 

The  President.  — -  Thai  proves  that  you  were  in  communication  with 
llussia  more  than  \oii  Ihoughl  yoursell.  Thai  oi)servalion  is  rather  an 
a<lvaiilaf;e  1<>  you. 

MrCarter.  — We  may  liavi;  been  in  Ihe  most  inlimale  and  daily  com- 
munication with  lUissia  for  all  I  know,  but  whether  lliai  be  so  or  not, 
il  is  foreifiii  lo  Ihe  purpose  of  m\  iMiqiiiry. 

The  President.  —  WCll,  perliajis  mil  (piile  so:  because  il  alludes  lo  Ihe 
document  and  refers  lo  il  and  therefore  f;ives  it,  more  authority  in  a  diplo- 
matic poinl  of  view  al  any  rate,  allhouj;h  not  perba|»s  from  a  judicial  point 
of  view . 

Mr  Carter.  —  What  I  am  now  on  is  to  know  the  meaning  of  the 
word  "  eonlin},'ency  "  in  the  Article  LX  of  Ihe  Treaty  bclween  Ihe  I'ni- 
led  Slates  and  Creal  Britain.  Allow  me  lo  repeal,  therefore,  thai  Ihe  tirsl 
sufigeslion,  so  far  as  I  am  aware,  of  the  .scheme  (d'sellliu};  Ibis  controversy 
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liiuiifili  llicjoiiil  iii'^lrunii'iihililv  ol' a  lloiniiiission  aiid  of  Ailiilralion  is 
to  1)0  roiiiiil  ill  lliis  iioh'ul'  Sir  .liiliaii  I'aimi'.'InIc,  aiiil  thai  scii.'iiic  vim 
will  |M'ici'ivc  is  Ihis.  il  cunhMiiiilah's  llii-  a|i|Mii[iliiii>iil  u(  a  ('.iiiiiiiiissii)ii 
<>r  KxpiTls  lo  iiii|iiiiv  iiild  lh(>  wJHili'  l)ii>iMc>>  of  seal  lil'.-  atiii  Id  i(«|M)rl 
ii|toii  Ilii>  (|iii>sliiiii  (il'ILuiilalidiH.  II  i(>iil.>iii|»lalfs,  in  llic  iic\|  place,  llu' 
|ir()l(iil)ilil\  llial  wlirii  li  i|,  n'piirl  is  m'fivcd  |»y  |Im>  hvd  (iovcniiiiriils  Ihcy 
•■luicoiicliKk'willioiil  (lirii.iillx  and  willidul  aii\  t'liiUicr  inslriiincnlalih  a 
♦  Idnv.Milidii  I'm-  Ilii>  purpose  of  preserving  seal  life  li\  lle-iilali(.iis.  Il 
coiiieniplales  in  Hie  iie\|  place.  Ilia!  e^  In  sa\,  ill  llie  conlinp'iicN  llial  llnjy 
simiild  mil  lie  aide  In  a^ree.  llial  Hie  (|iieslimis  as  In  wliieli  llicy  slioiild 
disafjree  slimild  lie  sellled  l.y  Ihe  Arliilrulion  id'  an  iinparliul  (iovernmonl 
—  thai  was  Hie  sorl  of  Arhilralion. 

The  learned  Arliilrahirs  will  hear  in  mind.  Hierelore,  llial  Hie  Ai'lii- 
Iralion  (lins  Toresliadowed  al  Iliis  early  period  was  solidy  c(nilined  to  Hie 
(piestioii  of  JlefAiilalioiis  iiecessai'v   lo  preserve  seal  lil'e.      ||  was  lo  liavi! 

nolliinf;  lo  do  wilh  lliissian  prelensions  id'  dniiiinion  in  jteliriiiji  sea,  

nedhinn  lo  do  willi  Hie  prelensions  of  Hie  I  iiiled  Slales  as  lo  doininion 
in  Itehriiifi  sea,—  nolliiii};  lo  do  willi  any  ipieslioii  id'  properly  in  Hie 
I'liiled  Slales  in  Hie  seals,  liiil  had  solids  lo  do  with  Hie  ipieslion  of  what 
iteniilalions  ini^dil  he  necessary  lor  lhi>  purpose  of  preserviii};  Hie  race 
of  seals.  Thai  was  Ihe  sort  of  Arhilralion  pioposod,  and  il  was  lo  he 
limilud  lo  llial. 

•Vccordin^'  to  thai  S(dieme,  Iherolore,  if  the  two  riovernnienis  came  lo 
an  a^reenienl  on  Ihe  hasis  of  the  l{c;w,.»s,  ||,al  would  he  an  end  id'  Ihe 
whole  hiisiness,  and  lliere  would  he  no  Arhilralion,  alllion^th  il  was  propo- 
sed hy  Hie  Convention  that  an  Arhilralion  shoiihl  he  provided  for,  lo  sprinj; 

into  operation  in  Ihe  case  of  an  inahility  of  Hie  two  (;overn ills  lo  a};ree, 

and  then  lo  decide  as  lo  what  llej;iilalions  should  hi;  needed.  That  was 
Iho  scheine.  Vou  will  perceive,  therefore,  that  the  Hcporls  of  this  Com- 
inissioii  would  Im>  laid  hid'ore  Ihe  arhilralion  of  an  impartial  (lovernmenl 
in  Hie  coiiliiif;('iic\,  and  only  in  Hit!  conliiif-ency,  thai  the  (iovermnenls 
shonld  fail  lo  come  lo  a  seltleinenl  ofihe  controversy  hy  Conveiilion  hasetl 
npon  those  lleporls.  Therefore,  al  the  very  onlsel  id'  these  nef;olia 
lions  there  was  a  doiihle  aspect  lo  Hie  sidieine  ofselllenienl  :  i  li,  an  eflorl 
losidlle  wilhoiil  Arhilralion  ;  ^:i),  a  provision  for  calling;  the  powers  of  an 
Arhilralion  into  operation  incase  of  a  failure  of  Ihat  ell'orl,  and  il  was 
only  in  Ihe  contiii-eney  of  such  failure  that  any  use  would  he  made  of 
these  Iteporls  oflhe  .loint  Commission  proposed  h\  aiiv  Arhilralion.  .Now, 
llial  douhle  aspect  thus  slamped  upon  this  silieini'  of  setllenienl  al  Hie 
slarl  has  heen  preserved  all  throiii'h  Hie  nef;oUal ions  and  is  slill  pre- 
served in  this  Treaty.  In  the  course  of  Hie  iiej;otialions,  and  they 
were  (juile  long,  and  many  difliciillies  wore  eiicoiinlered  hefore  the  lliin|; 
was  got  into  aetiial  shape,  the  scope  of  Hie  suf,'f;esle.l  Arhilralion  was 
greatly  enlar}>ed.  instead o(  being eonlined  to  Ihequoslion  of  negiilalions 
for  Hie  preservation  of  fur  seals,  it  was  to  include  questions  as  lo  llie 
exclusive  jurisdiction  in  Hie  I  nited  Slates  in  Heliring  sen,  <iueslions  as 
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(o  llie  proporly  of  tlio  I'niled  Stales  in  the  fur  seals,  not  embraced  in  the 
nriuiiial  sug^ostion,  —  llie  scop(!  of  (ho  Arhilriilioii  was  eiihirpcd,  hiil  it 
was  still  coiitotnplatcd,  althnii',di  an  Arhitralioii  was  agiMM'tl  upon  and 
provitled  for,  that  it  mifilil  never  have  lo  be  resorted  lo,  and  would  not  ho 
resorted  Id  if  the  parlies  sliouhl  conic  to  an  af^reenient  by  (.onvenlion. 
If  Ihe  .joint  (;nnMnissi(^ncrs  should  ri'|)orl  lo  the  two  Governments,  and 
the  two  (iovernnients  should  liud  themselves  able  lo  come  to  an  a};ree- 
ment  in  I'espect  to  Uefjidalions,  why  then  the  conteni|)lation  was  that  this 
Arbitration  should  not  be  carried  forward.  Of  course;  il  would  bo  idle, 
pre|)oslerous  indeed,  lo  carry  it  forward  after  llns  whole  controversy  had 
been  settled  by  llie  parties,  —  lo  call  ujion  Arbitrators  to  determine 
whal  rif:;hts  there  were  between  the  parties  when  they  had  made  a  settle- 
ment with  each  other  that  dispensed  with  Ihe  necessity  of  cnquirin;; 
into  rights  al  all. 

Now  we  liud  I  hat,  when  they  assumed  final  shape,  Ihe  .\grecmenl  for 
Ihe  Vrbilriilion  and  Ihe  Agre  ineni  for  the  appoinlmenl  of  Ihe  .loint  Com- 
inissiontM'swcre  separate.  They  were  sif^ned  separately  before  Ihe  Treaty 
was  llnally  broufilil  out,  and  Ihose  separale  instruinenis  thus  separately 
sip;ned  are  found  upon  page  '.I  of  iho  Appendix  to  the  lirilish  Counter 
Case,  Volume  1.  This  is  llu^  le\!  of  Ihe  Agreement  for  Ihe  .loint  Com- 
mission. "  Kach  Covernmenl  shall  appoinl  two  Commissioners  lo  inves- 
tigate, conjoinlly  with  the  (Commissioners  of  Ihe  other  (iovcfumenl,  all 
the  facis  ha\ing  relation  loseal  life  in  l{eliringsea,  and  the  measures  neces- 
sary for  ils  proper  prolection  and  eicseivaliem.  The  four  (Commissioners 
shall,  so  liU'as  Ihey  may  be  able  lo  agree,  make  a  joint  Ueport  lo  each  of 
the  Iwo  (iovernments;  and  lhe\  shall  also  report,  ejlher  jointly  or  scwe- 
rallv,  lo  each  Governmi'iil  (Ui  any  points  upon  which  they  may  l)e  unable 
to  agree.  These  Heports  shall  nol  be  matle  pid)Iic  until  tlhy  shall  be  sub- 
milled  lo  (lie  Arbitrators,  or  il  shall  appear  that  the  conlingcncy  of  their 
being  used  l)\  llii;  Arbilralors  catinol  arise.  "  .Now.  Ihis  woi'd  "  coulin- 
geucN  "  oi'curs  lliere.  What  is  that  conlingeucN  ?  \\li\,  il  is  Ih  ■  sanu! 
conliugcncN  conlcmplaleil  by  Ihe  scheme  of  Sii'  .lulian  I'auncefole;  that  is, 
Ihe  conlirigencN  Ihal-lhe  (ioxernmiMil  shall  iiol  he  able  lo  come  lo  an 
agreemeni  bv  Comeuliou,  which  slii.uld  settle  this  matb-r  without  the 
inler\enli(in  ofau  Arbitration. 

Mr  Justice  Harlan.  —  Ito  sou  recall,  Mr  Carler,  jusi  here,  on  what 
dale  Ihe  (iovernmenls  informallv  agi'ccd  upon  those  terms  for  a  .bjiul 
(Connnission? 

Mr  Carter.  —  I  cannot,  Sir. 

The  President.  —  Article  l.\  refers  to  an  agreement. 

Mr  Carter.  —  I  cannot  do  that  now.  Sir;  but  I  shall  very  presently 
refer  to  evidence  which  will  giv(!  you  some  infornudion  upon  that  point. 

The  President.  —  Was  llu^  agreement  h\  which  IheCiovernnients agreed 
upon  a  .loinl  Investigation  and  llep(U'l.  the  objeel  of  a  formal  convenlion, 
or  was  il  uicreK  iui  "  unofiicial  "  agreemeni? 

Mr  Justice  Harlan.  —  I  have  a  general  recolleclioii,  from  looking  at 
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the  dociimpnls  before  lliis  lioarin^;  svhs  commonciHl,  llui!  IIk^  lormt<  Inr 
lliis  (loniini'^sion.  just  as  they  appeiir  in  Arliclo  l.\,  wisro  assi'iilod  lo  by 
lb(!  two  (i(iv(MMiincnls  a^  early  as  July,  IW)l. 

Mr  Carter.  —  I  slial!  be  able  lo  sbow  Uial,  Uicy  wm-k  assciilpil  lo 
before  thai. 

Senator  Morgan.  —  i  would  like  lo  enquire,  IVotn  anyone  who  has 
Ihe  ini'ormalion,  wiieliier  lliese  (loininissioners  bad  n«(,  in  i\wl.  made 
Ibeir  cxaniinalions  and  conipleled  their  labors  on  the  I'ribilof  Islands 
before  this  Trealv  wri>  sijjned? 

Mr  Carter.  —  Well.  Ihey  hail  been  i)|tpoin!ed  lont',  before  thai.  How 
fur' they  liad  jiroeeeded  willi  tlu^ir  lahois  I  rannol  say:  hul  Ihe  matter 
whirli  I  am  f^oingiinniedialcly  to  call  the  allenlion  of  the  learned  .\rbilra- 
tors  to  will  throw  light  npoii  that  point,  if  they  will  allow  me  lo  proeised. 
—  I  am  inl'onned  by  .Mr  Kosler  IhnI  Hiey  had,  at  the  time  that  the  Treaty 
wasaelualh  raliliiul,  conipleled  lln'ir  labors. 

Mr  Poster.  —  Th.il.  i>,  Iahnr>  ofiiivesliuiiilioii  in  Ihe  Meld. 

Senator  Morgan,  —  I  b?g  leave  to  say  that  it  eame  l(t  my  allenlion 
personally,  as  a  member  of  Ihe  Senate  of  tlu;  Uniled  Stales,  that  Ihe 
Commisioners  bad  been  inveslij;aling  llu!  subjiu-l  before  Ihe  Treaty  was 
aelually  .■ii,i;ncd;  but  now,  whelher  Ihat  appears  upon  Ihe  Cases  anywiiere, 
or  not,  I  do  nol  know. 

Mr  Carter.  —  Well,  I  am  ;i'iiii;;  to  show  il,  iflln'  learned  Arbilralor 
will  allow  inc.  What  \i:\<  been  said  ^liows,  and  I  suppose  Ihat  I  may 
appeal  lo  Ihe  diplomalie  knowle  l^e  'if  the  I'residenI  lo  Ihe  clfei't  that 
agreements  belwei'ii  two  (iovernmenls.  wliiidi  it  is  conleiiipl'iled  will  Ik; 
evenlually  |)ul  in  the  form  of  a  Treaty  ami  regiditriy  ralilied,  and  which 
agreements  can  hav(;  no  silal  i'orce  until  the)  are  so  incorpoi'ai.ed  iu  a 
Tn^aly,  are.  nevertheless,  in  map\  ea'^cis  made  loiiir  before  liie  Treaty, 
and  aeled  upmi  long  before  Ihe  Trculy,  il  being  suppo>.ed  bv  liolh  [larlies 
that  Ihey  have  come  to  such  aconcliision  upon  all  llie  delails  llial  there 
will  b(^  no  dil'licully  in  procuring  tin-  selllemeni  of  Ihe  Treals  and  its  rali- 
licaliim.  Thai  look  place  hei-e.  This  Treah  is  dated  on  the  2\H\\  Fe- 
bruary, IH',):J,  ami  so  far  as  an  actual  binding  obiigalion,  evidenced  liy 
a  lormal  Treaty,  goes  for  Ihe  appoiniineut  of  these  (".ommi>ssi(rnei',s,  none 
existed  until  Kcbrnars,  1892,  and  \cl  \ou  liud  Ihal  on  IIk;  iJilh  .June, 
18'.)!.  the  .Mai'(piis  of  Salisbnrv  a|ipoi!iied  •^ir  (ieor'ge  Itad'H  Powell  and 
hr-  Dawson  Ib'r  .Majesh's  t'.onimissiouers,  lo  proceed  lo  iiidiring  Sea. 
and  make  these  proposed  invesligalimis,  and  Ihey  weni  immediaIeK  tbore- 
al'ler  and  (Migaged  in  the  work,  and  ati  actual  coir-nis«ion  \Nas  issuijd  to 
them,  as  ym  will  observe. 

Senator  Morgan.  —  I  wish  to  encpiire.  .Mr  Carter,  if  yon  vwl!  alhw 
me,  whelher  their  l{e|)orl  whieb  is  ouibraceil  in  the  Itritisli  Case  was  based 
upon  Ihat  investigatimi .' 

Mr  Carter.  —  It  was.  That  very  lleport  is  the  one  based  upon  Ibal 
invesligali(m,  —  having  no  other  foundalion.  Von  will  see  all  Ihis  from 
llic  preliminary  pages  of  the  Itritisli  Iteporl  it-df.     It  begins  bv  iustrue- 
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lions  to  Ihe  Brilisli  rommissioiiuis,  IVoin  llic  Marquis  of  Saiisltiiry,  and 
lliL'y  are  dated  al  tlio  l'"on'i}j;n  Ol'lice,  Jiiiio  2illi,  \H\)\,  and  on  llie  sixth  of 
liiese  preliminary  pajjes  is  llicacliiai  C-omniission  issued  lo  lliem  as  Com- 
missioners; and  llial  is  dated  the  22d  June,  1891,  nearly  a  year  before 
the  ratification  of  the  Treaty. 

Why  was  all  lliis?  II  was  for  llic  purpose  of  enahling  those  (^.om- 
missioners  lo  make  Iheii-  invest i^'at ion  and  make  their  joiid  reports,  and 
give  the  two  (lovernmenls  an  opportunity  of  comiu};  lo  an  agrceincul 
by  convention  before  il  would  be  ne(;essary  lo  lake  any  steps  to  call  Ar- 
bitrators logotlier.  If,  when  that  lleport  was  made,  the  two  (lovern- 
mcnls  found  themselves  able  lo  come  lo  an  agreement  respecting  the 
measures  necessary  for  the  preservation  of  fur  seals,  no  Arbitration 
would  bo  needed,  and  none  would  he  called.  Il  was  only  in  the  evcnl 
that  they  should  be  unable  to  agree  that  there  would  bo  any  occasion  for  an 
Arbitration  al  all,  and  that  is  the  contingenc\.  and  liiat  alone  is  the  con- 
tingency, specilicd  in  the  ninth  Article  of  this  Treaty. 

The  President.  —  Do  you  mean  that  this  is  the  same  contingency  which 
is  s|)eciliod  in  Arlicio  Vli,  —  that  both  contingencies  arc  tiie  same  contin- 
gency? 

Mr  Carter.  —  The  word  "  contingency  "  does  not  occur,  may  it  please 
the  learned  Ari)ilralor,  in  Article  Ml  of  the  Treaty. 

The  President.  —  llic  word  does  not  occur,  but  the  meaning  docs. 

Mr  Carter.  —  No.  Itul  I  have  dealt  with  the  meaning  there.  I  am 
now  dealing  with  the  argument  of  my  learned  friends  upon  the  other  side 
based  upon  this  word  "  contingency  ",  and  what  that  means,  and  I  think 
I  have  now  succeeded  in  showing,  at  all  events  lo  my  own  satisfaction, 
and  as  far  as  I  can,  to  the  satisfaction  of  the  learned  Arbitrators,  thai 
the  "  contingencv  "  mentioned  in  Article  l.\  of  the  Treaty  is  the  contin- 
gency that  lliei'o  should  he  an\  Arbitration  at  all. 

I  must  make  one  modilicatiou  of  that  :  —  "  Ihe  contingency  that  there 
shouhl  be  any  Arbitration  at  all  "  upon  Ihe  subject  of  Uighls  or  Hegu- 
lations.  In  liie  course  of  the  negotiation.  (!real  Britain  had  made 
claims  lor  damages, .and  provisions  were  inserted  in  the  Treaty  on  thai 
scoi'c,  and  it  might  still  he  necessary,  as  those  were  in  reference  lo 
pasl  occurrences,  and  would  not  be  setllcd  by  the  establishmcnl  of  Hegu- 
lations  for  the  future  -  -  il  might  still  he  necessary  for  the  Arbitration  to 
discharge  ils  fnnctions  and  lo  be  called  together  upon  the  ()uestion  of 
damages,  but  upon  that  question  alone. 

i\ow  then,  lo  sum  up  a  little  the  subslance  of  this  debate  —  what  has 
been  Ihe  coutenlion  of  (ireat  Mritain  on  this  subject?  At  the  start,  they 
began  with  Ihe  interpretalion  that  all  evidence  in  respect  of  llcgulalions, 
al  least,  and,  as  they  sa\,  all  evidence  in  relation  to  seal  life,  was  not  ad- 
missible until  altera  decision  b\  Ihe  Arbitrators  adverse  to  Ihe  claims  of 
the  I  uiled  Stales  in  respect  to  IIk!  questions  of  exclusive  jurisdiction,  and 
Ihal  il  was  not  until  that  decision  was  made  that  any  evidence  whould  be 
ciunpeteul  or  admissible  in  relation  lo  seal  life,  and  that,  therefore,  an 
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submission  of  evidence  in  lelalion  to  seal  life  in  the  Case  by  either  parly 
was  irregular,  not  allowed  by  the  Treaty  —  a  thing  which  they  protested 
against,  and  reserved  their  right  lo  move  the  Tribunal  to  strike  out. 

That  was  their  attitude,  and  the  explanatory  note  of  Lord  Hosebery  in 
reference  lo  that  was  in  answer  to  llie  suggestions  from  the  Government 
of  the  United  Slates  that  this  provided  no  method  by  which  cither  party 
could  answ(M'  the  allegations  of  the  other  in  respect  to  the  most  impor- 
tant part  of  the  controversy.  His  answer  to  liiat  was  :  "  That  is  a  met 
hod  of  procedure";  and  the  intimation  was  that  it  was  for  the  Tribunal 
itself  to  regulate  it;  so  that  after  it  had  come  lo  its  decision  upon  these 
questions  of  exclusive  jurisdiction  and  fouiul  it  necessary  lo  enquire  into 
Ihe  question  of  concurrent  regulations,  it  would  then  establish  some 
system  of  procedure  by  which  Ihe  parties  would  be  apprised  of  the  evi- 
dence relied  upon  by  each  other,  and  be  able  to  meet  it,  making  neces- 
sary a  new  bearing  and  a  new  decision.  That  was  their  liist  posi- 
tion. The  main  features  of  it  are  still  asserted  by  Counsel  on  Ihe  other 
side;  but  the  absurdity  of  supposing  that  there  are  lo  be  l\so  hearings, 
two  submissions  of  evidence,  two  decisions,  and  two  awards,  has  struck 
my  learned  frieud.  Sir  Charles  Itussell  so  forcibly  that  he  has  been  obliged 
lo  retire  from  that,  and  he  says,  if  I  correctly  uiidorslood  him  in  Ihe 
course  of  bis  argument,  that  there  is  to  be  no  such  thing  —  llinrn  is  not  lo 
be  a  decision,  but  he  insists  lliat  the  evidence  still  is  not  admissible,  until 
the  Tribunal  has  determined  thai  it  must  enter  upon  the  iiucslion  of  re- 
gulations, but  thai  determination  it  is  not  necessary  lo  evidence  by  a 
judgment  or  by  a  decision,  but  by  an  intimation  —  that  was  Ihe  word, 
I  think,  —  by  an  "  intimation  ". 

Sir  Charles  Russell.  —  \n  intimation  of  a  determination. 
Mr  Carter.  —  Yes,  !)y  "  an  inlimalion  of  a  delcrmiuation  "  an  inti- 
mation that  il  had  reached  such  and  such  a  dctci'miiialiou. 

Now  you  will  ha\e  observed  all  '.lirough  this  debate  on  Ihe  p.trl  of  Ihe 
Counsel  for  (ircat  Hrilain  that  there  is  an  assumption  thai  this  evidcnci!  in 
relation  lo  siial  life —  lliis  vitally  imporlani  pail  olllie  evidence,  and  only 
disputable  part  —  has  a  bearing  oid\  upon  llic  ipuistion  of  regidalions,  or 
mainly  that,  tlius  delending  Ihe  course  pursued  by  Her  Majesty's  liovcrn- 
menl  in  not  incorporating  any  part  of  thai  evidence  into  the  original 
Case. 

For  you  will  perceive,  thai  if  evidence  bearing  upon  Ihe  subject  of 
seal  life  is  competent  and  relevant  upon  Ihe  ([ueslion  (d'  properlv,  whv, 
then,  consislenlly  wilh  I  heir  own  inlerprelalion  of  Ihe  Treaty,  they  were 
bound  lo  incorporate  it  into  their  original  Case,  lor  Ihe  question  of  pro- 
perty isoneof  the  live  questions  which  il  is  made  necessary  bv  the  pro- 
visions of  the  Treaty  thai  a  categorical  response  should  be  given  by  the 
.Vrbitralors.     The  question  of  properly  is  among  Ihcm. 

The  (|ueslion  of  Uegulalions  is  put  b\  ilself;  but  the  question  of  pro- 
perty is  among  the  lirsl  live,  and  if  this  eviden<'e  in  relation  lo  seal  life  is 
competent  andrelevanl  upon  the  question  of  properly,  why  Ihey  should 
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liavo  pul  il  into  llic  ori{;innl  Case  and  iioi  liavo  roscrvcfl  il,  ns  lliey  (lit!  re- 
serve il,  iinlil  llioir  Counter  Case.  Is  evidence  as  lo  llie  nature  and  liahils 
of  llie  fur  Iceals  not  competenl  upon  the  question  of  property?  How  can 
thai,  idea  bo  entertained  fora  moment?  How  can  the  question  of  property 
be  otiierwisc  delermined?  Surely  il  cannot  be  determined.  Siq)pose 
both  parlies  had  acted  upHn  the  view  sufi}i;esled  by  Sir  Charles  Hussell  and 
maintained  constantly  by  the  (lovernmenl  of  (ircal  Kritain  — I  will  not 
say  maintained  constantly,  for  they,  with  };reat  respect,  arc  inconsistenl 
upon  thai  point,  as  I  shall  presently  show  —  but  urgently  insisted  upon 
at  times,  namely,  that  the  leslimony  in  relation  to  seal  life  is  not  compc- 
Icnl  upon  the  question  of  property.  Su|)pose  both  sides  had  proceeded 
upon  thai  view,  and  scrupulously  omitted  from  their  several  Cases  any 
mailer  or  evidence  rolatiu}?  to  seal  life,  and  Ihe  Arbitration  had  gone  on 
wilh  Cases  prepared  in  that  manner,  this  Tribunal  would  then  be  called 
upon  lo  determine  tlu!  question  of  property  without  any  evidence  before  il 
excepl  Ihe  fad  Ihal  seals  were  seals  —  thai  is  where  we  would  have  been. 
Now  I  res|)ecttully  submit  lo  Ihe  Tribunal  that  thai  notion  Ihal  evidence 
in  relation  to  seal  life  is  not  compcMeiit  upon  the  (piestion  of  properly  is  — 
1  do  not  wish  louse  the  word  in  iiny  disivspeclful  sense  —  but  il  i^  prepos- 
terous. Such  evidence  is  directly  relevanl  to  the  question  of  properly  — 
principally  relevant  lo  the  question  of  property,  and  it  is  the  only  evidence 
upon  which  the  question  of  property  can  h'  properly  decided. 

Lei  me  sav  .a  the  next  plac(>,  that  this  notion  that  they  Inive  brouuhl 
forward  for  the  |)urpose  of  defending,'  their  coniliicl  in  the  preparation  of 
their  (^ase  and  Counter  Case  derives  no  counlcnance  IViun  the  jliploniatic 
comnuniicalions  between  the  parlies,  or  from  the  provisions  of  the  Treaty 
itself  and  those  other  instruments  whi.h  are  collateral  lo  the  Treaty, 
Let  me  call  your  Honors  allenlion  to  the  Mwliiit  rivond'i  of  1891 .  Il  is  con- 
tained in  Volume  I  ;)f  the  'ipjiendix  to  the  linited  States  Case,  pafje  '.\\1  \ 
that  |)art  of  it  lo  which  I  invoke  especial  allenlion  is  Ihe  fourth  .Vrticle. 

The  President.  —  .May  I  ask  what  is  the  date  of  that  Modus  mrrndif 

Mr  Carter.  —  It  is  .lune  the  15th,  I8'.)l . 

The  President. --i  OuiieconcurrentU  with  Ihe  nomination  oflhe.loini 
Commission,  —  quite  at  the  same  lime? 

Mr  Carter.  —  Ves,  Sir. 

The  President.  —  The\  concurred  together? 

Mr  Carter.  —Certainly,  Sir. 

The  President.  —  They  concurred  in  time  wilh  the  nomination  of  the 
.loinl  Commission. 

Mr  Carter.  —  This  Arlich  IV,  which  i  am  going  to  n-ad  lo  yon,  pro- 
vides for  the  investigation  which  those  Coiumissioners  made.  —  "  ill  In 
tirder  lo  facilitate  such  |ti'op(M'  inquiries  as  Her  .Majesty's  Cioverument 
may  desire  lo  make,  with  a  view  lo  Ihe  presentation  of  th(>  case;  of  that 
(^lovernment  before  Arbitrators,  and  in  expectation  that  an  agreement  for 
arbitration  mav  he  arrived  at,  it  is  agreed  that  suitable  persons  designated 
by  (Ircnt  Uritain  will  be  permitted  at  any  time,  upon  appliculion.  to  visit 
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or  to  remain  ii|)oii  llie  seal  islands  (lurinj,'  the  present  scaling  season  I'or 
lliat  pnrposc.  "  Lnilcr  llic  provisions  of  lliat  Article  Her  Majesty's  Go- 
vernment iip|)ointofl  llicse  two  very  Commissioners  to  make  those  inves- 
lifjalions,  and  appjinlcd  no  oilier  people;  and  il  was  I'or  the  pnrpose  of 
enahlin;;  Ihem  to  prcseni  llicir  (lase  |)roperly  that  lliis  |)rovision  was  to  he 
inserted;  so  that  tiie  notion  that  knowledge  in  respect  to  the  nature  and 
hahilsof  seals  and  ol'seal  Hie  had  no  place  in  the  presentation  of  the  Case 
is  a  totally  erroneous  one,  contradicted  by  both  parlies  by  the  Agreement 
into  which  they  enlered. 

And  Sir  Julian  Pauncefote  writes  to  Mr  VVhartou  on  the  21st  of 
June; 

"  Sir  :  I  have  the  honor  to  inform  yon  that  1  have  received  a  communi- 
cation from  Her  Majesty's  Principal  Secretary  of  State  for  Foreign 
All'airs  (o  the  ellect  lliat  Ihe  Qu(!en  has  been  graciously  pleased  to  appoint 
Sir  (icorge  Baden  Powell,  M.  P.,  and  Prof.  Dawson  Commissioners  to 
proceed  lo  the  Prihilof  Islands  for  the  purpose?  of  examining  inlo  the  fur- 
sn\\  lishery  in  Hehring  sea.  In  accordance  with  the  instructions  of  the 
.Manpiis  of  Salisbury,  I  have  Ihe  honor  lo  recpicst  lliat  permission  may  be 
granted  lo  these  gentlemen  to  visit  and  remain  on  those  islands  iliiring 
the  current  lishery  season. 

And  in  this  communication  of  Mr  Wharton,  then  in  charge  of  the 
l)e|)arlmt'nt  of  Slate  of  Ihe  Inited  Stales,  to  Sir  Julian  Pauncefole  he 
said  —  this  is  dated  June  tj,  IH'.)I  : 

•'  Itut  in  view-  of  the  fact  that  the  evidence  which  the  respective  Govern- 
ments will  present  to  the  Arbitrators  (if  that  happ\  solution  of  the  pen- 
ding dilliciilties  shall  be  attained. )  must  be  collected  during  the  present 
season,  and  as  IIk;  delinile  agreenieiil  for  arbitration  cannot  be  concluded 
contemporaneousiv  with  this  agreement,  Ihe  President  directs  me  lo  say 
thai  he  is  ipiile  willing  lo  agree  Ihal  Her  .Majesty's  Government  may  send 
to  th(!  Seal  Isiaiids,  with  a  view  of  I'oilecting  tli(>  facts  that  mav  be  invol- 
ved ill  an  arbilraliiiii,  and  especially  l'a<'ls  reliiliiig  lo  seal  life  and  the 
results  of  Ihe  inelliods  which  have  been  pursued  in  tlu^  killing  of  seals,  a 
suitable  piMsoii  or  persons  lo  make  tlie  necessary  observations.  The 
present  and  tl'e  com|)aralive  conditions  of  the  rookeries  nia\  become  an 
importaiil  co  isideriilion  before  .Vrbitralors  in  a  certain  event,  and  the 
President  would  not  ask  lliiit  tlu!  evidence  upon  this  siibjecl  should  be 
wholh  from  (  lie  side. 

1  am  upon  the  point  which  thev  have  laid  down  before  \our  Honors, 
that  this  evidei'ce  in  relation  lo  the  nature  and  habits  of  the  seals  is  per- 
tinent only  lo  the  (juestion  of  regulations.  I  have  lo  say  that  that  is  incon- 
sistent willi  tlieii  own  views  evpre-^sed  elsewhere;  and  not  oiilv  expressed 
but  acted  upon. 

I  now  call  the  allenlion  of  the  learned  Arliitrators  to  Chap.  7  of  the 
Itritish  Counter  Case,  which  is  to  bu  found  upon  page  tOii.  Thev  are  then? 
dealing  witli  the  (pieslion  of  Propertv,  and  that  dealing  with  the  ques- 
tion of  Propertv  is('\tended   from  (.liap.  7,  p.  IIMl,  lo  Ciiap.  H,  p.  |;>i. 
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There  are  fifty-four  pages  devoted  to  the  question  of  property  in  fur-seals 
and  to  the  position  taken  by  the  United  States  in  thalbelialf,  and  the  posi- 
tion taken  by  Greiil  Britain  in  tliat  behalf. 

Sir  Charles  Russell.  —  Will  you  kindly  read  tlie  heading  of  the 
chapter? 

Mr  Carter.  —  Yes  : 

"  Considcralion  of  allegations  of  farl  put  forward  by  the  United 
Slates  in  connection  with  point  Ti  of  Article  (>.  " 

.And  point  five  of  article  (i  1  will  now  read  : 

"  Has  the  United  States  any  right,  iind  if  mo  what  right,  of  protection 
or  properly  in  Ihc  t'lir-seals  frequenting  the  islands  of  the  United  Slates 
in  Behring  Sea,  when  such  seals  are  found  outside  the  ordinary  three  — 
mile  limit  ?  " 

Thai  is  Ihc  Article  which  presents  the  question  of  property,  and  the 
title  to  this  chapter  which  my  learned  friend  desires  me  to  read  is,  "  Con- 
sideration of  allegations  of  fad  put  forward  by  the  United  Slates  in  con- 
nection with  point  5  of  article  0.  "  There  is  a  devotion  of  100  pages  to  the 
considcralion  of  leslimony  in  relation  lo  the  nature  and  habits  of  seals 
and  lh(!cliaraclerislicsoi'seal  life  as  bearing  upon  thequestion  of  Properly — 
all  connected  logellier  in  an  argumentative  ciiain  of  reasoning,  designed  to 
show  that  upon  those  facts  the  United  States  has  no  property  in  them. 
I  mean  lo  submit  upon  this,  may  it  please  the  learned  arbitrators,  that 
the  assertion  of  the  learned  counsel  upon  the  other  side  tiiat  the  questions 
relating  lo  seal  life  are  not  applicable  to  any  of  the  first  five  questions 
staled,  and  therefore  should  not  go  into  the  Case,  are  conlradicte<l  by 
their  own  action. 

Mr  Justice  Harlan.  —  Mr  Carter,  I  find  on  looking  at  the  proof  of  the 
debate  when  Sir  Ciiarles  Bussell  was  upon  iiis  feet,  assuming  Ibis  lo  be 
correct,  I  put  to  him  the  question  —  he  was  discussing  the  origin  or  basis 
of  the  right  of  property  : 

"  \\lielher  it  depends  on  municipal  or  international  law,  how  lar  does 
the  question  of  the  right  of  property  depend  upon  the  facts  of  seal  life?  " 

The  answer  was  :  - 

"  I  have  said  that  in  my  judgment,  so  far  as  the  facts  of  seal  life  are 
material  lor  llie  question  of  law  as  to  property  in  seals,  they  are  not  in 
dispute. 

Then  I  |)ut  the  questions  in  a  dilTercnt  form: 

"  When  we  come  lo  dclermine  the  ([uesfion  if  llie  United  Stales  has 
any  right  or  properly  in  these  seals  or  in  the  herd,  do  we  consider,  and 
ought  we  to  lake  into  consideration,  the  facts  in  seal  life?  " 

The  answer  reported  is  : 

"  Certainly.  So  far  as  liiey  are  material,  certainly.  " 

Sir  Charles  Russell.  —  So  far  as  Ihey  are  material,  certainly. 

Mr  Carter.  —  Yes,  Sir ;  and  yel  the  conlcnlion  on  the  part  of  the  learned 
counsel  has  been,  and  the  conlention  throughout  this  diplomatic  corres- 
pondence has  been  —  and  it  is  upon  thai  conlention  thai  they  defend  their 


wiUilioIdiiig  of  evidence  in  relation  to  seal  life— that  it  does  not  bear  upon 
the  question  of  property  and  does  bear  upon  the  question  of  regulations. 

The  President.  —  Is  there  no  evidence  adduced  by  Great  Britain  in 
support  of  these  100  pages  of  the  Counter  Case  which  you  have  just 
alluded  to. 

Mr  Carter.  —  None  in  their  case. 

The  President.  —  But  in  the  Counter  Case. 

Mr  Carter.  —  Oh,  voluinos  of  it,  and  for  the  first  lime;  and  that  is 
what  we  complain  of.  II  evidence  upon  the  question  of  seal  life  bore  upon 
the  question  of  property,  that  was  one  of  the  live  questions  upon  which 
the  arbitrators  were  called  upon  to  make  explicil  answers;  and  everything 
bearing  upon  those  questions  is  by  the  concession  of  all  parlies  to  be 
incorporated  into  I  he  original  Case,  and  yet  not  one  word  in  respect  to 
seal  life  was  put  by  them  in  their  original  Case. 

Thai,  the  learned  President  will  remember,  was  the  subject  of  our 
complaint;  and  the  answer  lo  our  complaint  svas,  "  That  evidence  is  not 
relevant  here;  it  bears  only  upon  the  question  of  regulations,  and  the 
lime  lor  its  submission  does  not  arise  unlil  the  Arbitrators  have  made 
tiieir  decision  upon  liie  lirsl  live  questions;  "  and  llicreforc  the  .\rbitrators 
must  make  Iheir  decision  without  the  benefit  of  such  evidence.  They  pro- 
tested that  il  ought  not  to  be  put  into  liie  original  Case:  that  the  action  of 
the  United  Stales  Covenunent  in  incorporating  such  evidence  in  their  ori- 
ginal Case  was  irregular,  improper,  and  not  allowed  by  the  Treaty.  They 
reserve  the  right  lo  move  this  Trihunal  lo  strike  it  oiil.  They  have  com- 
milled  Ihemsolves  so  squarely  to  il  as  thai;  and  yet  what  I  have  the  honor 
now  lo  say  is,  that  by  their  conduct  they  have  refuted  their  own  interpre- 
tation, and  in  addition  lo  thai,  i)earing  in  mind  the  impression  which  was 
communicated  to  me  by  Mr.  .Arbitrator  Harlan,  il  is  expressly  said  that 
the  fads  of  seal  life  are  relevant  lo  the  question. 

I  may  also  say  that  in  Iheir  Counler  Case,  dealing  with  the  facts  of 
seal  lite,  and  arguing  the  question  of  Properly,  they  use  over  and  over 
again  the  report  of  Iheir  Commissioners,  which  Ihey  refused  at  lirsl 
to  incorporate  into  their  original  Case,  but  which  they  afterwards,  as  the 
.Arbitrators  will  remember,  furnished  lo  us  at  our  request  upon  the  un- 
derstanding that  itshouhl  be  treated  as  a  pari  (»fil. 

The  President.  —  Had  not  the  British  (Jovernment  agreed  to  incor- 
porate at  your  demand  ihe  report  of  their  Commissioners  into  the  original 
Case  before  the  Counter  Case  was  delivered? 

Mr  Carter.  —  They  had.  They  delivered  their  original  Commission- 
ers report,  and  agreed  that  it  should  be  treated  as  a  part  of  their  original 
case.  We  accepted  il  on  that  understanding,  but  with  the  understan- 
ding, also  that  il  should  be  all  the  evidence  upim  which  Ihey  would  lely 
as  to  the  questions  respecting  Ihe  nature  and  habits  of  seals,  the  ques- 
tion of  properly  and  the  question  of  Itegulations. 
Sir  Charles  Russell.  —  Oh  no  I 
The  President.  —  Do  you  not  think  il  was  legal  for  Ihem  lo  use  Ihe 
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evidence  ol'llie  report  in  llie  Connter  Case,  since  the  Counler  Case  came 
after  that  admission  of  the  report? 

Mr  Carter.  —  Perfectly  so. 

The  President.  —  I  mean  do  you  object  to  tlint?  That  is  wlial  I  enquire 
about. 

Mr  Carter.  —  iNol  at  all.  I  am  not  disputing  tlic  propriety  of  that. 
It  was  enlircly  proper.  I  only  meant  to  saN  that  their  use  of  the  original 
report  in  their  Counler  (^ase  while  arguinj;  lhc(|uestion  of  property  shows 
that  that  original  report  is  relevant  lo  Iho  (lueslion  of  property,  does  it 
not?  If  relevant  to  llie  question  of  property,  it  ought  to  have  been  put 
into  their  original  Case. 

In  I  heir  argument  they  follow  the  same  method.  On  page  27  they 
have  a  part  two,  and  (iiat  is  entitled  "  .Vrgument  addressed  to  the 
lifdi  (|uestion  for  decision  under  article  six  of  the  Treaty  of  Arbitration, 
namelv  :  "  lias  llie  llniled  Stales  any  right  of  proleclioii  or  property  in  Ihe 
fur-seals".  .And  liiey  go  on  in  that  argument,  and  make  thebasis  of  it  their 
underslanding  and  nature  of  Ihe  habits  of  the  seal.  That  argument  goes 
through  many  pages. 

This  is  all  I  have  lo  say,  and  rerlainly  il  is  not  necessary  lliat  I  should 
say  anything  furlber.  in  order  lo  show  Ihat  Ihe  conliuilion  made  in  argu- 
ment, made  in  di|ilonialic  correspondancc  on  Ihe  pari  of  the  British  Go- 
vernment, that  evideiu"  louching  Ihe  nalure  and  habits  of  fur-seals  is  not 
relevant  upon  Ihe  (pii'slion  of  properlv  is  nol  only  —  begging  the  pardon 
of  my  learned  friends  —  prepostero's  u[)ou  ils  face,  but  lias  been  refuted 
by  their  own  action  in  a  great  variety  of  forms. 

iSow,  win  did  Ihey  put  evidence  in  relation  lo  Ihe  nalure  and  habits  of 
seals  into  liieir  Counler  Case?  NMiy  did  Ihey  pul  il  there?  Thev  pro- 
fess to  say  that  il  does  not  a|t|)ly  lo  Ihe  live  (pieslions  staled,  Ihat  il  is  re- 
levant only  lo  the  question  of  regidalions;  Ihal  Ihe  consideration  of  Ihe 
question  of  regulations  is  nol  vet  in  order,  Ihal  il  will  nol  \h\  in  order 
until  the  arbilralors  have  made  a  decision  aiiverse  In  Ihe  I'niled  Slales 

—  that  llien,  and  then  for  Ihe  lirsl  lime,  will  it  i)e  relevanl;  and  \et, 
nolwithslanding  thar  view,  they  have  crammed  Iheir  Counter  Case  with 
it  lo  repletion.  Why  did  they  do  Ihal?  What  is  liieir  own  excuse  for 
thai  course  so  inconsisleni  willi  Iheir  own  view?  They  said  Ihev  did  it 
out  of  deference  lo  llie  views  of  Ihe  I'niled  Slates.  Out  of  deference  lo 
the  United  Slales  I     That  is  to  say —  for  such  is  Ihe  distinct  implication 

—  llie  United  Slates  desired  it.  Thai  is  Ihe  implication;  Ihat  is  tiie /«- 
fcrenie  —  Ihal  liie  United  Slales  ("lovernment  desired  il. 

What?  The  United  States  Government  desire  that  the  Britisii  Counsel 
should  put  into  Iheir  Counler  Case  what  they  had  left  out  of  Iheir  original 
Case,  and  what  ouglil  lo  have  been  put  liiere?  \N'h\,  no.  The  position 
of  the  United  Slates  was  Ihat  an^  'dug  in  reference  lo  Ihe  nalure  and 
habils  of  seals  which  you  have  lo  submit  is  lo  be  pul  into  Ihe  original  Case. 
If  you  do  nol  |)ul  il  into  Ihe  Case  and  at  the  lime  when  thai  is  submitted, 
you  must  never  pul  il  in.     That  is  the  position  of  llie  United  Stales,  was 
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al  llic  first,  lias  always  been,  ami  is  now  ;  and  vol  llicy  say  llial  out  of  defe- 
rence lo  llie  views  of  llie  IJniled  Stales  they  conlradicled their  own  theory 
and  inserted  it  in  the  (lounler  Case. 

Tlic  insertion  of  that  matter  in  tlic  Counter  Case  is  the  j^real 
thing  lo  wliich  we  have  objeeled.  We  ol)ject  lo  that,  and  have  ob- 
jected all  aloii};,  on  the  same  grounds  u|»on  which  we  object  to  the 
reception  of  the  present  supplementary  report  of  tlic  British  Commis- 
sioners. 

Now  then,  let  me  approach  the  point  now  before  this  Tribimal.  What 
is  it?  It  is  whether  a  certain  document  that  has  been  placed  before  the 
Tribunal  of  .\rbitralion  should  be  retained  or  should  be  relurned  to  those 
who  sent  it.  That  is  the  question  lielore  you.  Is  the  submission  of  that 
paper  defensible  u|)oii  any  possible  view?  On  the  view  entertained  by  the 
United  States  concerning  the  interpretation  of  the  Treaty,  of  course  it  is 
not;  and  I  am  not  going  to  repeat  my  argument  upon  that  point,  but  to 
assume  that  I  have  sufliciently  eslablislied  it.  On  our  interpretation  it 
is  a  wholly  inadmissible  proceeding  to  sid)mit  such  a  paper  as  that  in  the 
manner  in  which  it  was  submitted.  What  is  the  character  of  the  paper? 
I  don't  know.  I  have  never  seen  it.  and  I  have  no  information  about  it; 
but  I  suppose  I  may  sa\  that  it  is  to  be  |)resumed  to  have  a  bearing  upon 
the  merits  of  this  controversy,  if  it  has  not  any  bearing  upon  the  merits 
of  this  contioversy,  wiiy  of  course  it  should  not  bo  received.  It  musi  be 
presumed  to  have  a  bearing  upon  the  merits  of  this  controversy.  The 
very  fact  that  it  is  submitted  shows  that. 

What  bearing  may  it  have?  It  may  contain  cither  arguments  or 
evidence,  or,  as  they  euphemistically  stylcit,  "  trustworthy  information  " 
If  il  contains  argmnents  alone,  it  is  improperly  submitted.  Learned 
counsel  are  to  argue  the  case  of  the  Itrilish  (lovernment,  not  these  Com- 
missioners. If  it  contains  evidence  bearing  upon  this  controversy,  then 
as  I  think  I  have  succeeded  in  showing,  it  is  wholly  inadmissible  upon  our 
view  of  the  controversy,  al  least.  I  have  now  to  submit  to  the  learned 
Arbitrators  that  il  is  inadmissible  upon  their  view  of  the  Treaty. 

What  is  their  view  of  the  Treaty  as  to  the  lime  when  they  arc  permil- 
ted  U:  submit  evidence,  even  supposing  that  it  hears  upon  the  (pieslion  of 
reg(dations  oidy?  If  il  bears  upon  the  (piestion  of  properly,  they  must 
admit  that  il  is  admissible  and  oulv  admissible  as  a  pari  of  the  original 
Case;  but  assuming,  for  the  purpose  of  argument,  thai  it  bears  upon  Ihe 
(piestion  of  regulations  oidy,  when,  a<cording  to  their  theory,  is  it  admis- 
sible? It  is  admissible,  according  lo  their  theory,  in  a  certain  contin- 
gency, and  in  a  certain  contingency  only ;  and  what  is  that?  The  decision 
by  the  board  of  Arbiliatoi's  adverse  to  the  L'niled  Slides  upon  Ihe  (pies- 
lion  exclusive  juridiction.  Has  that  decision  been  made?  Certainly  not. 
Therefore,  upon  their  theory  it  is  not  compcdent  or  admissible  here. 
Let  mc  ask  whether  il  is  admissible  on  the  original  theory  of  Ihe  British 
(iovernmenl  as  modilied  by  the  learned  Counsel,  who  has  so  ably  argued 
this  (jiiestion  on  their  behalf.     How  has  he  modified  il?  Why,  he  has  said : 


—   IfiS  - 

"  Any  derision ;  I  dnn'l  mean  u  t'orniul  (li;eision,  I  mean  an  inlimalion.  " 
lias  Ihal  intimnlion  been  f;iven?     No  more  than  Hie  decision. 

There  is  another  aspeel  in  wliicii  evidonee  niif;ht  possibly  be  admis- 
sibb',  and  that  is,  ii'  the  Arbilraliii's  tliemselves  alter  they  come  to  the 
qneslion  of  re^'ulalions,  or  when  Ibey  are  eonsidering  the  queslions  of 
regulations  suf^gest  that  further  inquiries  or  further  evidenee  is  ad- 
missible, then  it  must  come.     Have  they  made  any  sueli  su);};estiou .' 

Mr  Foster.  —  liie  provision  is:  "  They  may  rc(|uire  a  written  or 
printed  slalemeni,  or  argument,  or  oral  argument  by  Counsel." 

Mr  Carter.  —  I  will  rcavl  it : 

"And  the  Arbitrators  ma\,  if  lluy  desire  further  clueidation  with 
regard  to  any  point,  require  a  written  or  printed  slateuKMit  or  argumcut 
by  Counsel  upon  it.  "     I  stand  eorrectcd. 

Mr  Phelps.    —  That  is  reslrieted  to  Counsel. 

Mr  Carter.  —  That  is  restricted  to  argument,  and  docs  not  deal  with 
evidence.  Therefore  upon  no  possible  interprelaliou,  not  even  their  own, 
is  this  supplementary  Heport  admissible,  and  I  submit  very  respectfully 
to  the  learned  Arbitrators  that  it  should  be  promptly  rejected  and  re- 
turned. That  is  the  only  just  disposition  which  can  be  made  of  that 
paper. 

I  have  concluded  my  argument  in  respect  to  that.  I  desire  to  make 
one  or  two  obsei'vations,  not  by  wa\  of  argument  upon  this  point,  because 
I  have  concluded  thai,  and  lam  not  going  to  alteinpl  to  take  it  up  again. 
My  learned  friend,  Sir  Charles  Russell,  slated  with  some  emphasis 
Ihal  while  the  Ihiited  Stales  contended  that  evidence  in  relation  to  the 
natiu'e  and  habits  of  the  seals  relevant  to  the  (|uestion  of  properly  as  also 
rele\anl  to  the  question  of  regidalions,  should  be  presented  in  the  orig- 
inal Cases  and  presented  onh  tlu're,  that  wc  had  ourselves  acted  in 
contratliclion  to  thai  view  and  hail  incorporahnl  evidence  of  that  char'ac- 
ter  inli)  our  Counter  Case  conli'ary  to  our  own  views.  Me  leferrcd  in 
that  connection,  I  believe,  lolhe  Ihree  reports  of  Capl.  Hooper  and  Capt 
Coulson  which  deal  with  the  condition  of  seal  lite  in  I8'.I2;  and  to,  the 
reports  of  certain  Trcasiu-y  oflicers,  two  or  three  of  them,  also  having 
relation  to  mailers  in  I8',(2,  I  believe.  I  do  nut  know  that  he  referred 
to  anything  else.     That  is  all  I  remember. 

Let  me  say  in  reference  to  the  pieces  of  evidence  thus  referred  to  that 
they  may  in  part  be  subject  to  the  criticism  which  my  learned  friend 
puts  upon  lliem.  That  is,  that  Ibey  so  far  relate  to  seal  life  as  lo  be  ger- 
mane to  the  main  queslions,  and  therefore  properly  the  subjects  of  inser- 
tion in  the  original  Case. 

Sir  Charles  Russell.  —  I  would  like  to  interpose  bore.  Sir,  in  order  lo 
avoid,  so  far  as  may  be  possible,  matters  lhata?'e  really  not  in  controversy. 
I  was  making  no  complaint  ofthe  insertion  of  that  evidence.  I  was  point- 
ing to  the  fad  that  it  was  evidencfe  which  fmm  the  nature  of  the  case  we 
had  no  opportunity  of  in  any  way  meeting  or  replying  to.  I  was  point- 
ing out  liial  that  was  a  necessary  incident,  almost  indeed  a  necessary 


inci<len(,  lo  llie  procoodintis  ola  Triltiiniil  consliliilcd  as  lliis  is;  bill  I  was 
making  no  (.omitlaiMl  ol'ils  a|)|M'aiinf;  llioio,  in  unj  sunso. 

The  President.  —  We  |)erle('lly  understood  you. 

Mr  Crater.  —  .No  (dniplainl, ;  itiil  slill  my  icarniMl  rriciid  insislnd  willi 
greal  einpliasis  lliat  the  course  llius  pursued  lt\  Ihe  I  iiiled  Stales  was 
not  juslilii'd  b\  llieir  interpretation  of  tlie  Treaty. 

Sir  Charles  Russell.  —  Oli !  no. 

Mr  Carter.  —  I  understood  him  to  say  that.  If  I  am  mistalien  about 
that,  then  I  will  pass  by  Ihe  observation. 

Sir  Charles  Russell.  —  It  was  addressed  soleiv  to  lliearf;umenl  of  my 
learned  friend,  Mr  I'iielps,  who  was  oompiaininf,' of  the  injuslieoof  certain 
evideneo  beiiin  pul  forward  which  the  other  side  had  ii  had  an  oppor- 
liinils  ofansweriuf^.  .My  rep!;,  was  thai  that  was  a  ueeessary  ineidenl 
cdthiscnse,  Ihul  they  had  incbided  in  their  Counter  Case  (and  I  was  not 
■••onipiainin-fof  it  or  makiri};  objection  to  it, i  matter  which  we  had  no  op- 
portunity lo  aiissver. 

Mr  Carter.  —  Well,  I  must  have  a  wonl  lo  say  in  re^tanl  to  Ihe  obser- 
vation just  made,  that  the  presentation  of  evidence  without  ffiviuf;  the 
other  parlv  an  opportunity  to  reply  to  it  is  a  m.-cessary  ineidenl  of  Ibis 
rontroversv.  I  have  a  word  lo  say  upon  that  point,  if  anv  arj;ument  is 
nuule  upon  thai.  To  a  c(!rtain  extent,  and  to  a  very  small  and  insifini- 
licant  extent,  it  is  a  necessary  incident  of  Ihis  controversy;  but  in  rej;ard 
to  the  main  and  principal  features  of  Ihe  conli'oversv,  il  is  nol,  I  mav  be 
permitted  lo  say. 

In  reference  lo  all  the  main  questions  in  dispute  here,  if  tlie  parties  luid 
fullv.fairh,  fiiithfullv  presented  the  alle}{alions  u|)on  which  they  relied, 
as  the  Treat)  (lesi;,'ned  that  they  shoidd,  in  Ibi'ir  orif;inal  Cases.  I  hen? 
would  have  been  full  complete  and  substantial  opporluiiitv  by  each  parlv 
to  rej)ly.  Of  course,  there  is  no  op|)orlunilv  here  toreph  to  replyin;,' evi- 
dence. The  coiu'se  ol  pleadinj;  must  slop  somewhen!,  and  accorilinj;  to 
the  provisions  of  this  Treaty  il  slojis  willi  the  Counter  Case.  There  is  no 
opporliuiity  to  reply  to  that,  l)ut  the  provision  of  Ihe  Treaty  supposed  thai 
there  would  be  no  new  matter  inserted  in  the  Counter  Cas(!s;  if  Ihe  pro- 
visions of  Ihe  Trealv  were  faithfulK  followed,  there  would  Ik;  no  ikjw 
matter  inserted  in  the  Counter  Cases,  and  no  occasion,  therefore,  to  n;ply. 
I  do  nol  mean  that  il  is  nol  a  necessary  incident  of  that  course  of 
procedure  thai  there  mif^ht  nol  be  pul  inlothe  Counter  Case,  ofoneof  the 
parties  or  of  Ihe  other,  souK!  matter  which  Ihe  other  side  mi>;hl  very  pro- 
perly desire  to  add  further  explanation  lo.  That  is  indeed  a  nccessarv 
incident,  but  it  is  loo  small  and  loo  insi^Miilicant  for  notice  or  attention,  in 
view  of  Ihe  fact  thai  the  great  purpose  of  reply,  the  great  pur|)ose  of 
giving  each  of  Ihe  parties  an  opportunity  to  answer  Ihe  |)rool's  and  alle- 
gations of  the  other,  is  provided  for  by  the  Treaty,  and  that  Ihi^  want  of 
an  opportunity  lo  reply  is  not  in  any  material  or  substantial  sense  a  neces- 
sary incident  of  the  manner  in  which  the  controversy  is  provided  to  be 
conducled  by  the  lerms  of  the  Treat v  itself. 
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I  wi^li  to  sny  in  rfforcncc  lo  lliiisi'  I'lirllicr  rfports  ol'  ours,  Nvliiili 
arc  mil  cniniilaiiicd  of  :  wo  insorlud  IIkmii  in  llic  llonnlci'  <!usi>?  Why? 
NVi>  conld  nol  Iium-  inst'ilrd  tlu-ni  in  llu'  niifiiniil  ('.use.  '\'\u'\  nxto 
invcslifjiiliiins  in  rcspci'l  lo  nialli'i-s  which  ai'osc  al'lcr  Ihc  orifjinul  r.ast< 
was  |ii'c|parc(l.  or  while  il  was  hcinj;  |irc|iarc(l,  and  Ihcrd'orc  conlil  nol 
he  insiMli'd  ill  il.  \\ V  Ihi'ii'l'iire  ijid  mil  wilhlidhl  aiivlhin^.  Thu  niiiller 
did  mil  I'xisI  niitil  al'liT  Ihc  |ii'c|iaralion  nl'  Ihc  ui'i;;iiiai  (lasc,  and  Ihcre- 
i'oro  I'didd  mil  ha\c  pmc  inlu  il.  .N'cxI,  wc  snpiiosc  Ihal  inncli  ol  Ihe 
mailer  eonlained  is  ;;ci'niaiie  and  proper  lo  he  inscrleil  in  the  C.onnlei' 
Case  liy  wa\  ol'  i'e|i|y  lo  wlial  was  eonlained  in  llic  Iteporl  ol'  Ihc  I'.oiii- 
missionei's  ol'  (ileal  llrilain.  which  was,  li\  a^rccmcnl,  made  pari  ol 
liie  ori^tinal  Case  ol'lireal  Itrilaiii,  and  Ihercroie  perrecll\  re^'nlar  in  Ihal 
point  ol  vie\>.  So  far  as  lhci-e  nia\  he  aiivlhiii^  heyond  Ihal,  if  IIkm'u 
is  any  olij(>elion  lo  il,  if  it  is  supposed  liy  the  olliei'  side  Ihal  this  is  mallei' 
wiiieh  (iii};lit  lo  have  lieen  inserled  in  Hie  <iri^inal  T.asc,  iiml  which, 
liad  il  heeii  inserti'd  in  the  original  Case  lhe\  slionid  lia\e  had  an  oppor- 
Innily  lo  repK  to  —  we  do  not  ask  lo  have  il  retained;  am!  npon  llieir 
ohjeclion,  it'  they  can  point  to  aiiv  mattci'  distinclh  of  Dial  description 
we  are  willing  to  iiave  it  stricken  out,  provided,  of  course,  the  same  rule 
is  ap|ilied  to  tiiem  in  respect  to  any  new  muller  siilmiilled  hv  them  in 
tiioir  Counter  Case. 

Mr  Foster.  —  The  mailers  rehile  to  tlio  conditions  of  seal  lilc 
in  I8'.IJ. 

Mr  Carter.  — Of  course,  llial  is  wlial  I  have  said,  that  il  had  role- 
rence  to  lads  occnrriiif;  wliih;  the  Case  was  under  preparation,  that  is 
seal  life  in  1S92. 

The  President.  —  Yon  practically  make  no  motion  for  retiring  part 
of  Ihc  evidence  lironfjlit  torward  in  tiie  Itrilisii  Counter  Case. 

Mr  Carter.  — We  do  not  make  any  such  motion.  Yesterday  I  eiideuv- 
oreii  to  e\|)lain  to  tlie  learned  arliitrators  the  •grounds  npon  wliicli  we 
IIkiii^IiI  it  inc\|iedient  to  do  so.  We  could  make  that  motion,  and  as 
we  conceive,  il  shoiild  lie  granted  and  would  he  f;raiited.  Itiil  wliers 
shall  we  he  left.'  "\\  liy,  the  practical  failui'o  of  the  arliritiition  almost 
inifihl  he  involved,  or  we  he  called  npon  to  j;o  into  a  contest  liere  with 
our  adversaries  crippled.  That  is  not  Ihe  kind  of  conlrnversy  in  which 
lawyers  like  lo  enpn^o,  even  where  the  crippliii};  comes  in  eonsecpiencc 
of  their  own  fault  and  not  in  consecpience  of  any  fault  of  ours.  II  is  not 
a  victory  won  over  an  adversai-y  who  is  in  that  condition  that  we 
desire.  It  is  a  seltlenienl  of  this  conlroviTsy  npon  just  j^idiiiids.  It  is  a 
setllemenl  of  the  controversy  when  Hie  Trihnnal  has  before  il  all  the  facts 
pro|)cr  lo  he  looked  into  for  the  purposes  of  a  selllmenl.  That  is  whal 
we  desire;  what  we  rcfjret  is,  Hial  llios(!  fads  wen;  nol  placed  liefore  the 
Trihnnal  at  the  lime  and  in  Ihe  manner  in  which  il  was  contemplated  hy 
the  provisions  of  the  Treaty  Hn^y  should  have  heen  placed.  That  is  our 
firievanec  —  as  my  hs'irned  friend  lias  observed  thai  we  seem  lo  be  in 
search  of  a  grievance,     l  confess  il  is  a  yrievunce.     .Musi  a  party  when 
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lie  is  sIrii'K.'ii  will)  II  im-lly  scvcif  \>U>\\  rol  (|iiii'l  iiiiiItT  il  and  say 
iiulliiiij;iiliuiit  it.  (ir  clso  ill'  sli({iiiali/.(Ml  as  sciircliiiif,'  rnrnfjrii'vaiirc?  We 
iiiiiN  III'  siilijcrl  III  lliiil  iiliscrvalioii,  lliat  irilirism;  liiil  il  is  in  mir 
Jii(l}{iiii'iil  a  liivmiislaiiri'  lartiiu  iiii|iiiiiaiil  In  In'  iiiiiilled  IVoiii  (Iciilii'ialo 
(•()iisi(l(!raliiiii  ill  Ijii;  coiirsi'  iirijn'  (lisi'iissiitiis  in  lliis  ca.sn. 

Thi'ii'  is  mil'  iillier  mailer  wliirli  has  l»(!oiiri<roiTi'il  lo  nn(lusriiiii|ilii)iiH 
iiiaiii-  ill  n-Ci'ii'ine  In  il  si'vi'ial  liiiii's  (liiiiiiji  llii'  cmirsi'  nrilii'  uinuiiioiil, 
ami  wliiili.  iililiiiu-li  il  is  iml  in  aiiv  smsi-  inalerial  lo  llii!  pi-L'suni  discus- 
siiiii,  I  iMi-i;!!!  |)i!ilia|ts  In  say  a  sin;;l(!  wnril  in  rofjard  lo. 

C.alliii-  lilt!  allcnlinii  nl'  llh>  arhilralms  a-ain  In  llie  provision  i  of 
arlicio  (1,  il  a|i|)i'ars  lliiil  llu'rc  are  lonr  (|iieslions  wliieli  |»iir|)orl  nji m 
llieir  lace  lo  relale  in  sinne  manner  In  an  asserted  |in\M'r  or  jiirisdiilinii 
of  Ihc  (Jniled  Stales  in  lleliriii},'  Sea.  Tliero  are  lour  of  lliem  of  lliul  elia- 
rueler.     The  lil'lli  is  : 

"  Mas  Ihi'  Ignited  Stales  any  ri-lil,aiid  if  so  N>hal  rifilil,  of  prnli-clion 
or|irn|u'rly  in  the  fur-seals  freiinenliii- llie  islands  of  llii'  Iniled  Stales  in 
llehriii-  sea  when  siieii  seals  are  I'niind  mil' 'de  the  ordinary  three  mile 
limit  ". 

Thai  liflh  (|neslion  does  not  laiijinil  on  its  face  lo  relalo  to  or  involve 
any  mailer  of  exelnsivejnrisdiilinii.  It  dilfers  from  the  other  question 
in  that  re-ard.  II  emhraei's  (cilaiiiK  the  iirnpcrly  qneslion.  Whellier 
it  emhraeesanslliinit  clsi'.  or  not.  is  perhaps  iinl  unlirelv  clear. 

Nov.  iel  me  call  yni'r  atlentinii  In  Article  Ml  : 

"  If  Ihe  delermination  of  llie  forenoiiifj;  (piesHons  as  to  llic  exelusivo 
jiirisdictinii  ,>(  Ilic  I'liilcd  States  shall  leave  Ihe  snhjecl  in  such  pnsilion 
thai  the  cnnciirrence  of  (Ireal  lirilain  is  necessary.  " 

"  The  fnre';nin}i  (jiiestinns  as  lo  Ihe  exclnsivejnrisdiclion.  " 

Now,  hnw  is  that  In  he  interpreted?  Is  il  conlined  lo  those  foiirfir.sl 
questions  wliicli  purport  mi  llieirl'ace  In  relale  to  exclusive  jnrisdictinn. 
or  docs  it  inclndc  the  whole.'  That  is  the  question,  does  il  include  llio 
whole? 

.\  plausible  arjiumeni  could  he  made  in  support  of  cither  of  those 
positions.  It  mi-hl  he  said  that  Ihe  fnre-nin- questions  as  lo  the  exclu- 
sive jurisdiction  of  the  Iniled  Stales  relale  In  Ihe  lirsl  lonr  and  do  nol 
include  the  liftli  (picslimi,  tliat  iml  heinj;  a  ipieslion  rclaliiifi  In  Ihe  exclu- 
sive jurisdiction  of  the  IJiiiled  Slates  ;  and  I  think  upon  the  other  handdil 
may  he  claimed  witli  eipial,  perhaps  -rcaler  plansihility,  that  Article  VII 
contemplates  all  live  nf  tliose  (pieslinns  as  relating;,  in  a  jjrealer  or  less 
deforce,  In  the  cxdnsixe  jurisdiction  of  Ihc  Iniled  Stales. 

Von  will  oi)ser\e  that  il  says:  •■  If  Ihe  deh'rmination  of  the  fore^nin}; 
•jiiestioiis  as  to  the  e\ilusi\e  jurisdiclion  of  the  riiiled  Stales.  "  Thai 
implies,  at  least,  thai  Ihey  all  relale  lo  the  exclnsivejnrisdiclion  of  llie 
United  Slates. 

The  President.  —  Vou  do  nol  mean  lo  say  "  jurisdiction  "  is  the 
same  as  •'  rij^lils  nf  sovereignly  "? 

Mr  Carter.  —  Well,  now.  what  "  jurisdiction  "means,  who  knows? 
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Wo  slinll  liavc  soinplhiiif;  lo  say  nboiil  thai  by  and  l)y.  Thai  is  a  word  of 
vt'i'N  amlii^iioiis  iiii|Kirt;  I  shall  lalk  more  about  lliis  qiicslioii  when  wo 
ftot  lo  llio  merits  of  tlu"  raso.  I  do  not  wish  lo  aidi('i|)al(>  llic  discii;sion 
al  all  horo,  liiil  only  lo  throw  oiil  a  sii^^ostioii  thai  oilhor  of  llioso  two 
viows  nia\  bo  taken:  and  what  I'avonrs  Iho  second  view,  in  my  jndf;inent,  is 
this  eonsideialion  :  If  it  were  iield  that  Iho  linil(<d  Stales  had  a  ptM'lod 
|)i'o|iorly  in  the  I'nr-soal,  oven  while  il  '\as  al  soa,  the  (|nesli()n  may  bo 
made,  inchMMJ  il  iia-^  been  made;  by  lireal  Kritain,  wheth(M-llie  I'liilod  Stales 
has  llie  v\>i\\l  to  (Mil'oree  Hie  |irotootion  of  that  |)ru|)orty  on  tbo  hi^li  soas 
by  the  assertion  ol'aels  of  power;  in  other  words,  wholhei'il  has  the  ri^ht 
lo  sei/e  and  carr)  in  lor  eoiuleinnalion  a  vessel  thai  is  <'iif:a;;ed  in  an 
invasion  of  thai  ri^lil?  The  jiosilion  is  taken  liv  (ireal  liiilain  in  lliis  eon- 
li'oversv  Ihal,  even  if  the  riffhl  of  (iroperty  weee  I'ldlv  e^labli-lied,  the  power 
thns  lo  ai'l  ill  lli<'  wav  ol'sei/.injj;  a  vessel  dots  not  exist ;  that  i<  to  say.  that 
even  il'  the  rif;lil  ol'  properly  exists  yon  have  no  jiirisdietioii  lo  do  that  par- 
ticiiiai'  lliint;,  the  seizure  of  a  vessel  on  the  liif;li  sea^;  by  way  dI'  proteetinj; 
that  pro|)orly. 

Tliereloro  tliis  (jnoslion  :  "  lias  the  I'liiled  Slates  any  rif;lil,  and  if 
so  what  I'ifiiii,  ul' |,roleelion  or  prop(;rty  in  IIk;  I'lir-stials  IVc^cpienlin;,'  the 
islands  of  Ih"  I  niled  Slates  in  Uohrinf?  sea  when  sneh  seals  are  i'onnd 
)Ulsi(lo  the  ordinary  tlii'on-milo  limit,  "  mav  |)ropi>rly  he  roMiirded  a>  a 
(|neslion  i>(  jiirisdiclion,  in  the  vajiiie  sense  in  wliieh  "  Jmisdielion  "  is 
used  lhron};lionl  this  Trealv. 

hoth  those  interpretations  mav  he.  with  a  ^ood  deal  ol'  rea>on. 
onlerlainod.  I  have  now  lo  >;ii^;:e-;|,  however,  l!ial  il  makes  nol  IIk^ 
slifililesl  dilVei'eni'e  wliieli  view  is  laki'ii  upon  Ihal  puini,  lor  I  he  >anie 
I'esnil  will  he  arrived  at  in  eillier  ca^i'.  Snpposi'  we  lake  llie  lirsl  vi"w, 
thai  il  is  eoiiline(l  to  Hie  I'miu'  lir^l  ipie>^lion-^  and  doe>i  nol  include  the 
(lueslioii  of  properlv. 

"  ir  Iho  ilolerminalion  ul' the  I'orefioin^  (pieslions  as  to  llie  evclnsivo 
Jm'isdii'tion  of  Hie  I  niled  Stales  shjiH  leave  llii'  Mdijecl  in  sih'Ii  position 

llial  llie  coiK'iiirenee  III'  lii'oal  itrilain  i>  neiessarv  In  II sliihliMlnncnl  nl' 

lle^iilalinns  lor  Ihe'prnper  pruleelion  and  preser>'ilioii  ol'llie  I'lir-seal  in 
III'  hahilnallx  rosoiiini:  In  the  lieliriii^'  >ea.  Hie  Ai'hili  "ii.>r-i  shall  then  deter- 
mine what  coiiinrrenl  lle;:idaliiins  imNide  llie  iiiri^dieliiinal  limilsol'lhe 
lespeclive  •;ii\efnineiil-  are  iiecesoiiiv  '  .  ele.  11'  we  liniil  thai  In  lliel'iiiir 
lirsl  (pie-linn-  wliiil  wnnid  he  the  firniiiiil-  nl  prneeedinj;.' 

The  President.  —  I'n  von  iml  lliiiik  that  -m-  mij;hl  reserve  lliese  verv 
intoreslin;;  (diservalimis  lor  mi r  iievi  silling;'.' 

Mr  Carter.  —  Al'ler  Hie  recess? 

The  President.  —  Ves,  al'ler  the  reces-.  Il  would  all'nnl  vmi  occa- 
sifin  lor  a  resl.  and  I  dare  >-iiv  vmi  reijiiire  a  little  re^l  vourseH'. 

(The  ri'iliimal  Hiereiipnii  look  a  ieces>  I'nr  a  slmrl  limo.i 

Mr  Crater.  —  I  was  speaking;,  when  Hie  'rrihmial  lutA  its  roces,,  npnn 
a  mailer  ahont  which  lliere  ha<  been  -nine  deliale.  but  which  is  nol  vital 
to  the  pi'osenl  motion  al  all,  ropocliiif;  the  inlerpi'olalion  which  js  io  he 
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plncnd  upon  llio  words  inllie  sevcnlli  Aiticle  of  llio  Treaty,  namely:  "  The 
foreijoinf?  (|iii'slions  as  to  llic  oxchisivo  jiirisdiclioii  ofliic  United  Stales.  " 
I  liad  said  ll-at  that  was  siisceptil)le  of  two  interpretations,  one  of  wliicli 
would  limit  these  lorefjuinf;  (pieslions  to]the  lirsl  four  staled  in  Article  VI 
and  did  not  includi;  IIk^  properly  (piestion,  and  the  othei'  interpretation 
would  inrlude  all  of  them,  the  propt>rty  queslion  as  well.  I  alsoobservitd 
that  it  did  not  seem  In  me  that  anything  of  practical  importance  depen- 
ded upon  which  of  lliose  views  sliould  he  taUen  to  he  the  true  one,  for  the 
result  as  it  seemed  to  me,  would  in  either  case  l)(>  the  same.  It  is  that 
which  I  wish  very  hrietly  to  show  to  IIm' Tribunal  — that  the  i-esuit  would 
he  the  same  in  either  case.  Vftei-  liie  ar>:u!ncnls  hiive  been  tinally  con- 
cluded, it  will  he  the  dut\  of  the  .Xrhitratoi-s  In  proceed  according  to  lh(; 
lirsl  provision  of  Article  VI  :  "  In  dedtinf;  the  mailers  suhmilled  to  llio 
Arbitrators,  il  is  agreed  thai  the  follow  nf;  five  points  shall  be  submitted 
to  lliem  in  order  that  their  award  sliull  embrace  ii  dislincf  decisiun  upon 
each  of  said  liv(!  |toints.  "  Tlierefin'e,  their  lir'sl  la^l\will  he  to  i'.nil-.,- 
their  decision  on  those  live  points.  Let  us  assume  it  to  have  been  made, 
and  thai  the  decision  in  respect  lo  the  .'ith  point  is  that  the  ('nile  I  States 
has  the  full  pitiperlv  interest  in  the  fur  seals  which  il  asserts  Let  me 
suppose,  for  the  purpose  of  ar;;nnieut.  thai  llial  slate  ol'lliiiigs  is  foinid  lo 
exist  when  the  Arbitrators  have  complied  with  Iheir  duty,  and  decided 
the  tirst  live  (|Ui'-tions.  Il  will  then  hecouie  mu'cssaiy  fo>  them  to  con- 
sider wliellier  the  subject  is  left  in  >ui'h  position  that  ih''  concurrence 
oflireat  Urilain  is  necessary  to  the  esti.blisbmenl  of  I'leiinlalions  fm-lhe 
proper  protection  and  preservation  ,tf  the  fur-seal  in,  or  habilualK  resoi- 
linj;  to  the  IJelii'inj;  Sea.  "  Suppose  llic\  |iul  upoM  thai  cIiuinc  IIh-  nar- 
row(M' inlerprel.ilion,  namcK  thai  il  io'ludes  oidv  die  lirsl  lour  (|uesti(in>. 
and  ask  whether  the  stdijecl  is  then  left  "  in  such  position  that  the  con- 
currence of  (ircat  iSritaiu  is  neces>,ii'\  ". 

Let  UK!  assu  nil' Ilia'  the  decision  i-  .idv(<i's(>lo  Iheliiiti  d  Stale- on  the  foin' 
points, and  oi>  liiclirili  poini  i--  I'nllv  .iiid  i'oni|ili'l,'|\  in  l',i\or  ol'ilic  I  oiled 
States.  Til.  11  'lie  (jiieslion  willi  llic  Aihilnilors  j-  :  |»oes  lli.  leci»ion  of 
the  Tribiiiiid  ou  the  lirsl  four  ipiestions  leave  llii'  -iiliji'il  ••  in  -imIi  po-ilion 
tliii  llie  I'oiii'iiri'ence  of  tireat  Itrilain  is  necessiiiv  to  Hie  I'-liibli^bmenl  of 
Hef;iiliilioii>  for  llie  pi'e>cr\alioii  of  Hie  fiir-scnl  ".  WCJI.  or  coiir-e,  Hie 
lir>l  foil."  ijiiesl  ion--  having  lii'cii  di'iideil  ,iii\i'i-.el\  lo  Hie  I  iiilcd  Si  ales,  so 
far,  at  least,  the  subject  is  hH  in  a  positiiui  whi.  h  I'l'ipiires  lli<  concur 
rence  of  (ileal  Itrilain  :  bid  the  decision  of  Hir  Tribunal  in  lel'erence  tolln' 
iilh  (|uestion  is  in  favoi'oj' Iheluiled  SI  al  es.  a^  awarding;  to  it  ,i  I'ullpi'op'  ih 
in  I  crest.  ltoi'>  till  ■  liirr  Hie  case.'  \\  I  ml  i-  llii'i'lfccl  ofll.:»ldeeisi<i«iipoM 
lliesiibjecl  '  Is  I  he  subject  tlii'ii  left  in  sue  1 1  a  po-ilion  lli.ii  I  lie  concurrence 
of  lireat  Itrilain  is  neccssars  ?  Tiial  will  depiiid  ••ii  (he  opinion  ol  the 
.\rbitralois  a-  lo  the  rijilit  wliicli  Hie  I  oiled  Slali  -  ha«  lo  protect  *\\  adiiiit- 
led  pioperU  inlere-l  olllside  of  lln'  Hilcr  iiuir-  liiinl.  If  tlies  siiouhi  be  ol' 
Hie  opinion  Dial  il  lojlows  from  the  delemiination  of  tlo'  leoperls  iiileresi 
in  the  I  niled  Stales,  sm  h  as  it  rlaini-   ''hat  it  does  liasr  ilie  full  right  of 
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prolcflinii,  il  ma\  IIkmi  lliink  tliiil  im  iis>isliri('(' is  mH^ossiiry,  for  llic  pro- 
sci'Viilion  orriir-si'iils.  IVnin  I'c^iiliilioiis,  ami  llml  llic  ciiiiriirii'iici'  ol'  rii'ciil 
Ifriliiiii  is  111)1  iici'ixiiiv  litil  llml  Ihc  rnilcd  Sliili'^,  liaviiij;  llii'  power  to 
|)rt!\(Mil  |H'la;;ic  scaiiii;;,  is  I'liiiv  aniicd  with  llic  ri;;lil  lo  (akf  whalcvcr 
measures  ai-j'  iicccssarv  for  llic  prdlcclioii  nl' I'lir-sciils —  il  lliov  coiiu;  \a 
lliiil  ('onrliisiiiii  (111  llial  view. 

Suppose,  liowovi'i',  llii'v  happiMi  to  he  of  tlii'  view,  which  has  heoii 
taken  l)y  (ircal  Itrilain  in  Ihc  course  ol'  Ihis  controversy  at  soiik"  limes  — 
wlietlicr  it  will  he  siill  persistiid  in  arfiiiniciit,  I  cannot  say  namely, 
tlioii^h  the  I  nitcd  Stales  iiiav  have  a  pro|tcrt\  interest  in  the  t'ui'-seais.  il 
oannol  sei/.c  ascsscl  oiilside  the  onlinary  three-mile  limit  that  is  eiij^aged 
in  pelajjic  scaliuf;  llieii  il  would  he  necessury  lo  have  the  concurrence  ol' 
Great  Hrilain  to  make  eH'ccliial  regulations  for  the  preservation  of  the  fur- 
seal. 

Let  me  sup|)Ose  the  I'oiilrary  \iew,  and  tlial  the  lorcf^oinj!;  (pieslion 
relating  lo  tin;  exclusive  iurisdictioii  of  the  United  Stales  included  all 
those  live  (inoslions,  the  propertv  (pie-lion.  a>  well,  what  will  he  tlie  course 
of  procedure  llien'.'  The  Arhitialois  will  niak(!  a  dcci>ioii  on  ill  llic»e  live 
(pieslion-.  Then  the  (pieslion  which  llie\  will  have  lo  con-idcr  will  li(\ 
does  the  (lecision  which  we  have  made  on  these  live  questions  leave  the 
suhjeel  in  •"  smdi  position  thai  the  concui'i'eiice  of  (ircal  Hrilain  is  neces- 
sary for  the  estahlishment  of  re;,'iilalions  lo  preserve  Ihc  fur  -eals?"And 
l<?t  it  he  siijiposed,  ajiain.  that  the  decision  is  advci'se  lo  the  I  nitedState^ 
on  llic  tirsi  I'oiir  (pieslioiis  and  in  favour  of  the  llniled  Slat(>s  on  the  tilth. 
Wi'll.  llicv  would  ;;((  through  with  precisely  the  same  considcralion- 
whieli  I  dc-crihed  tlii;in  as  hcing  ohliged  lo  go  Ihroiigh  with  on  the  suppo- 
sition that  lh(>se  foregoing  (|ueslioiis.  as  to  jurisdii'lion,  relate  onlv  to  the 
first  four  (pie<lioii'<  and  do  ii(d  include  the  propeilv  (piestiou.  II  would 
he  Ihe  same  lliing  in  any  event,  and  if  we  suppose  llial  the  deci-ioii  (d' 
the  \rliilrators  should  he  against  tin;  I  iiiled  Slates  on  the  ipie-lion  of 
jurisdiction,  then  (d' course  il  would  he  their  view  llial  llic  (•oncurrence  of 
Great  Hrilain  would  he  necessary  a-  to  regidalion-  to  preserve  the  fur- 
seal.      It.  Iherefoic,  -7'eiiis  to  me.  so  far  a-  I  can  perceive,  that   no  prac 

lical  impoi'lam f  any   idii-iderahle  monient  i'e-l>-  ii|ioii   the  (pi>  -lion. 

whether  we  regard  Ihe  term  "  llie  foregoing  (pic-tioll<  a-;  lo  lo  Ihe  e\clll 
sive  jiirisdicli(m  of  Ihe  I  iiil(>d  Stales  "  a>i  cinhracing  the  lir<t  four  (pics- 
lions  nicntioned  in  Arli(d(>  I  or  cmhracing  the  entire  live. 

Tlial     i-    Ihe    evplaiiation   I   de-ire  lo   make.  With    Ihi-    I    -hoiild 

slop,  and  I  had  -aid  to  llic  Trihiiiial  llial  I  -IkjiiIiI  md  again  loiich  the  (pies- 
lion relali\(!  to  Ihe  introdiiclion  lA'  the  paper  wlii(di  was  the  snhjcct  (d'(mr 
motion,  hut  I  rci  k(med  a  lillle  wilhoiil  iiiv  lio-l,  There  is  a -ingle  position 
taken  hy  my  learned  friend,  Sir  Cliarle-  llusscll.  lo  which  I  have  ind  re 
plied,  and  to  wliicji  if  I  should  fail  lo  reply  il  would  .ic  perhap-  taken  as 
a  conce--ion.  and  I  do  not  de-ire  that  I  -lioiild  he  coii-idered  a-  making 
anv  cimcession  on  that  point.  I  sh:ill  sav  hut  a  W(n'(l  ahoiil  il.  That  po- 
sition is,  that   Ihe  siihmission  of  lhi>  evidence  to  Ihe  Arhitrators  on  Ihe 
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question  uf  rc^iilalioiis  u(  least  is  adinissililc  at  any  lime  down  to  tlio 
finaldccision.  It  is  indcr'd  necessary  for  liinilo  lake  that  position.  I'or 
as  I  liave  already  shown,  there  is  nonlher  {jroniid  upon  which  lhis|)apor  is 
adniissihle,  and  il  hein^  neres  wiry  lor  hin)  lo  lal\(!  Ilial  posilion  he  finally 
does  take  il,  and  says  he  does  no!  wilhdi'aw.  I  nnisl  says  oiiewoi'd  there- 
fore in  reference  lo  il.  If  that  is  hue.  the  paper  was  adniissihie  on 
(he  day  >\lien  it  was  delivered.  Il  has  hcen  adniissii)lc  everyday  since 
then,  and  will  he  adniissihie  down  lo  Ihe  iasi  day  on  which  we  shall  he 
eii};a;;c(i  on  the  ar^unienl  of  this  cpieslion.  If  was  adniissihie  IIk;  day 
laifore  il  was  actually  deiiveriul,  il  was  adinissihlc  every  day  hefoi-e  Ihal 
up  lo  Ihe  lime  when  (he  C.oniiler  Case  was  delivered  and  niif^hl  have 
i)e(Mi  incorporated  inlo  Hie  C.ounler  Case  as  an  appropriate  part  of  Ihal 
docuuienl.  In  oilier  words,  Ihe  position  of  Ihe  learned  Counsel  is,  that 
this  Supplenienlary  lleporl  of  the  hiitisli  Coinniissioners,  and  any  evidenct; 
liki-  il  dii'ci'lcd  lo  llic  same  poiid.  is  adniissihie  ai  all  limes  a!  the  plea- 
sure of  ll(,'r  Majesty's  (iovernineiil  with  Ihis.  ^iiij:lec\ccplioii,  thai  il  is  nol 
adniissihie  as  pari  of  Ihe  original  Case  and  could  iiol  have  lieen  put  in 
there.  That  (;roiMid  \\w\  still  assert.  In  oilier  words,  his  posilion  is, 
Ihal  Ihe  llrilisli  (ioveinnieiil  is  ahle  to  lay  hefore  Ihe  .Arhili'alors  on  Ihe 
(|iieslioii  of  reniilalioiis  such  e\ideiic(,'  as  lliey  please  al  any  lime  iind  in 
any  manner,  provided  that  Ihey  do  nol  oiler  il  al  a  lime  and  in  a  iiianner 
wheii  the  I'liiled  States  i-an  reply  to  il.  Thai  is  all  Hie  ohservation 
thai  I  have  lo  make  lo  ihis  position. 

Willi  these  ohservations,  and  fjreatly  rcfiretlinf;  the  inordinate  length, 
for  which  I  may  be  perhaps  in  soiui  ay  responsible,  lo  which  this  urgu- 
niiMil  has  IxMMi  protracled.  and  with  many  lliauks  lotlie  Arhilraiors  I'orlhi; 
consideraiioii  Ihey  lia\e  eviended  to  me.  I  lake  my  leave  of  this  motion. 

Sir  Charles  Russell.  —  With  your  permission,  Sir.  I  would  claim  l(!a\(! 
from  the  Tiihunal.  iiol  to  ^o  over  any  point  in  my  (jriginal  argument  or 
ainthiii^'  Ihal  lias  been  advanced  in  replv  to  il,  hiil  to  refer  to  cei'liiin 
mailers  thai  have  lieeii  iiitrodiiceil  by  my  liMined  frii-nd,  MrCai'ler.  and  not 
previously  advanced  in  arginnent.  which  I  have  not  had  tlu;  opporlunily 
ol  dealing  with.  I  mean  the  matter  relating  to  Hie  di|ilomalic  correspon- 
dence which  look  placi'  ill  IH'.HI  and  the  argument  sought  to  be  based  on 
that  corre-poiideiiic.  I  cliiim  ie>|iecirnll\  Hie  concession  IVoiii  Hie  Tri- 
biinal.  the  opportunits  in  a  very  few  words  ol'  showing  thai  my  learned 
fritiud  has  entirely  misconceived  Ihe  purport  of  Ihal  correspondence. 

Mr  Carter.  —  I  must  objecl  to  Ihis. 

Sir  Charles  Russell.  —  W  ell,  Sir,  perliap-  I  ought  to  have  said  tlii>  in 
addition,  that  if  the  Tiihunal  decide  Ihal  thai  diplomatic  correspondence 
i>  relevant  lo  the  I'oiislruction  of  the  Treaty  v  liich  is  the  ipiestion  before 
the  Court,  tlien  I  claim  Ihe  right  in  answer  .lial  braiu'li  of  the  discussion 
orargunu-nt;  but,  of  course,  if,  as  I  shall  c(uuend.  il  \<  \U)\  relevant,  and 
if  the  Tribunal  shonlil  liave  that  view.  I  do  not  >eek  Ihe  op|)orlunit\  of 
replying.  Should  il.iiowever.  eiiler  into  Hie  iiiimN  >il'aii\  of  Ihe  'Tribunal 
that  il  is  relevant  to  the  consliucticm  of  the  Trealy.  tlieii  I  claim  lo  point 
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oiil  llic  lallucy  ami  llic  uiislaUe  under  which  my  learned  friend  lu- 
l)oiirs. 

The  President.  —  The  diilnniiilic  forrcspondenci!  lias  been  eommu- 
nicali'd  lo  us  u>  \n[-l  ol  Ihc  iulonnalion  Ihal  it  is  necessary  for  us  to  take 
into  consideration,  and,  conse(|uenlly.  we  cannot  lielp  considering;  it  us 
reh'vaiit,  in  a  certain  measure,  lo  llu!  Treaty  nmler  whicli  our  powers  are 
delincd. 

Mr  Justice  Harlan.  —  That  may  or  nuiy  not  turn  out  lo  lie  llie  case. 
We  may  look  into  it.  and  may  eomc  to  llie  con(dnsion  thai  it  does  or 
doesnot  iuterprcd  the  Treaty.  Whether  that  is  oiu-  conclusion,  wecannot 
kiuiVN  until  we  conrer  amonii  oui'sclves. 

Sir  Charles  Russell.  —  Tlicn.  it' thai  he  so,  I  sliould  claim  to  make  an 
oliservation  limited  to  that  part  of  the  discussion. 

The  President.  —  I  think  Ihc  ohscrvaliou  of  m\  learned  colleague 
fjocs  lo  nisiiij;  \ou  leave  lo  rcpK  on  Ihe  special  points  \ou  hinted  at  ;  hut 
wc  must  prcMMve  also  the  rijilil  of  the  opposite  party  to  repU  to  your 
ohser\alions  witliiu  the  s.imi'  limits,  of  course,  -  1  mean,  within  the 
same  limits  of  lime  and  of  >ulislance. 

Sir  Charles  Russell.  —  I  will  conliue  myself  to  live  minutes,  if  my 
learned  friend.  Mr  I'helps,  will  conn*  nndei"  the  same  ohlii^alion. 

The  President.  —  I  do  uol  imaiiine  for  a  moment  that  \ou  intend  ar- 
^uiu^  llie  case  ovei'  a^aiii ;  in  fact,  sou  specialK  said  that  sou  did  not 
waul  to  do  so  and  ihal  \our  i)liser\alions  will  he  necessarilv  limited  in 

lhi>ir  natureaud,conse(pientlv,  ui ssarily  limited  in  their  time  which  you 

will  rc(|uire  to  explain  them.  And,  lliereloii',  I  wiudd  ask  the  adverst! 
jiarty  to  keepwilliin  the  sann-  limits,  — within  analogous  limits  of  suh- 
slanee  ;ii!d  iinali ii:iiiis  limits  of  linie  if  possilile. 

Mr  Phelps.  —  I  wasalnriil  Id  oh^eivc,  Mi-  I'icsidcnI.  unless  (he  point 
is  deciiled ,  Ihal  Ihe  whole  mallei'  of  Ihe  diplomatic;  correspondence 
of  IH'.KI  as  alfccliii;;  this  Treiilx,  was  ^oiie  into  in  thi'  openiuj;.  The  ivjiort 
<>f  the  opening',  ar^umcnl  which  lii'<-  hefoie  yiu  sliow>  that  it  was  I'ulK 
;,;oue  into.  The  corrc^pondeiii  e  wa^  iml  perhaps  read  so  liilU  as  it  mij;ht 
lia\(!  been,  and  I  apoliif;i>e  for  not  having  reiid  it ;  hul  i  stnlcd  Ihc  suhslance 
of  it.  and  Ihe  point  wa^^  madi;  \er\  fulls,  wlielher,  clearly  or  not,  thai  tin; 
nicauiuji  of  the  ss(U'd  "  coiilini;ciics  "a-  il  oi  mrs  in  litis  Treats  was  to  be 

lound  hs    releriiu;   to  Ihe  pl'rsiolis  Ueuoli.llioiis. 

Sir  Charles  RusseH.   -  Willi  ^renl  di'l'ereiice,  llii>;  is  nr^iimenl. 

Mr  Phelps.  .No,  I  miis  waul  Id  slate  this,  llml  Ihe  point  was  ^oue  into 
fulls  ill  Ihe  opening,  and  Mr  Carter,  df<oui'se,  will  over  the  same  frround 
ill  reply  to  Ihe  views  of  Ihe  oilier  -ide.  I  suppose  we  all'  eiilillcd  lo  the 
opcnin;;  and  the  close:  I  do  not  wish  lo  he  ciiptioiis  ceilaiiils,  hut  I  sviis 
iiboiii  lo  siihiiiil  Ihal  the  ai'i^uiueiil  oiii:hl  to  be  n  ::arde(i  m-:  complelcd. 
If  Ihe  Tribunal  thinks  dlheiwise,  then  I  slijill  claim  Uh'  ri^lit  lo  repls 
to  Sir  C.liarles. 

The  President.  —  Nes.  I  do  not  think  Ihal  we  can  preclude  ||ii'|",iij;li>|i 
('.ouu>e|  lium  uiiikiuj;  fresh  id)«ei'salions,   if  llicy  think  lit,  on  what  Ihey 
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.onsidcr  is  h  „ow  nu.Uer.  Sir  Ci.urles.  I  Ihiuk  Ihnl  was  ll.c  purport  o 
your  demand  ?  i'    i     ^  • 

Sir  Charles  Russell.  -  Kmirdj.  Sir.  I  ,lo  not  propose  i„  ••oCer  to 
iuntlnns  e.xrepl  xvhal  is  slriclly  an.l  properly  (o  he  .lesrribed  as  new 
".niter.  1  wdl  ol.servo  the  limits  of  lime,  and  will  nndertake  to  eonelmje 
111  live  minul<>s,  if  not  less. 

The  President.  -  Wo  have  never  fonn.i.  as  vet,  that  you  speak  loo 
long:  and  I  hope  you  nnIH  not  have  anv  impression  of  that  sorl. 

Senator  Morgan.  -  Is  i(  nnderslood  that  .Mr  {'helps  is  (o  he  limited 
to  (ivc  minules? 

Lord  Hannen.     -  No ;  il  is  onh  a  promise,  oleonrse. 

The  President.  -  We  sh..ul,i  he  the  lirsl  vietims  of  anvlhinf;  of  Ihal 
sort;  no!  only  from  heinj;  deprived  of  the  pleasure  thai  ue  have  from 
.oanng  Counsel,  hul  also  of  their  efforts  which  enlifihien  o.r  minds  in 
Mils  matter. 

Sir  Charles  Russell.  -  Mv  friend  shall  tind  no  ex.nse  for  a  prolracted 
reply  to  mc.  for  I  vxill  onlv    make  one  ohservation.  Vou  are  a.ked  to 
-onstrue  the  Treaty,  under  uhi.d.  von  sit,  of  the  2;tth  I'obruarv     IH^o 
.ind  you  are  asked  lo  ronsirn.'  the  terms  of  that  Trcalv  of  !8!»2"by  refc- 

.•o.we  to  d.plomatie  .•orrespondouee  in  IHKO,  and  Ihe  su^^pcstion  base i 

Iho  .hplomalie  correspondenee  of  1800  is  that  llwre  vNas  then  a  contem- 
pi'ilion  of  a  suhmission  of  questions  to  Commissioners,  and  a  conlempla- 
lion   that  If  Iho  Report  of  those  Commissioners  was  made  in  a  certain 
direction  there  would  he  an  acceptance  of  Ihe  Heport  of  those  Commis- 
Moners,  and  no  need  for  .\rhitration  at  all.     My  answer  lo  thai  is  Iwo- 
(ol.l:  first.  Ihal  the  ne-olialions  referred  to  in  Ihe  communication  of 
Mi-  Julian  I'aun.'efote  had  relation  s.dely  |„  |lu.  ,p,,,ii„„  of  ihi^Milalions, 
and  had  no  relation  lo  Ihe  question  ..f  ,laniap>  .•lain.cl  hv  Creat  IJrilain 
for  the  invasion   of  the  rifjhts  of  ils  national  ships:   next,  thai   that 
allernpfed  Convention    was   one    .i<  to    which   il   «as   suppo.scl  Hussia 
mi^tl.l  he  in.h.ced  to  hecnme  a  parts,  an.l  Itussia  liad  no  concern  «ilh 
11'*^  <|iieslion  iM  dispute  hetN>een  Ihe  Inilcl  Slates  and  Great  Itritain  at 
'•11;  "1  'vlalion  lo  questions  of  right  and  of  .laniajic  arisiufj  out  of  Ihe 
seizure  of  Ihe  ilritish  ship. ;  ami,  lastly  and  ...uclusivelv,  at  Ihe  same  lime 
nvcrlappin,u  Ihe  same  ,l„les,  there  i>,   if  sou   read  the  conr.pondcn.T 
'•vidence  that  Ihe  parlies  were  then  discussing  the  question  ..f  .Vrihiraliou 
^^l'ich  should  deal  with  the  question  of  right,  and,  incidental  to  Ihc  ques- 
li">'  ol  r.ghl,  with  the  claims  of  Ihe  Ifrili.l,  (io.ernmeni  lo  compensation 
in  <lamagcs.  .\o«  Sir,  I  I,  ,vo  heon  only  a  mimife  and  a  half. 

Mr  Phelps.  ~-  II  docs  not  appear  lo  me  Sir,  Ihal  mv  learned  friend 
'l""«>  <"n.pn.h,.nds,  will,  all  his  acutcii-ss  ..f  .Mu.pivlu.ii-i'nu.  Ihe  use  that 
^^e  malveol  this  previous  -•onvspomh  no.  il  has  nulimm  xNhalevcr  h.  do 
with  the  question  of  .lamagesheUeen  these  (iovernmenls.  ||  has  nothin" 
svhalevvr  to  do  with  the  con..urreuc,.  of  Itussia.  \Vc  resort  lo  il  onlv  to 
"vplaiu  an  amhiguity  in  one  of  Ihe  terms  of  this  Trcalv,  Ihal  is  to  siv, 
lo  hnd  out  what  this  word  "  ContingcucN  ■  refers  to.  Ho...  il  refer  lo  the 

•j.t 
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contingency  lliat  this  Tribunal  shall  deride  the  (irsi  live  (|iicstions  in 
fnvor  of  Great  Urilain.  or  does  it  refer  to  the  ronlinj^oncy  that  Ibrmerlv 
evisler  whelhed  the  Tribunal  would  ever  sil  at  all? 

Now  it  is  urjied  in  supporl  of  the  admissibility  of  this  evidence  that  the 
Treaty  provides  lliiit  llie  evidence  is  onlj  to  be  sid)inittel  in  the  conlin- 
gencN  of  your  decision  in  favour  of  (ireat  Britain  upon  the  other  points. 
We  say  thai  when  \on  jjo  back  (o  the  former  negotiations  and  correspon- 
dence you  will  see  how  that  Icrni  "  Contingency  "  got  into  Ibis  Treaty, 
and  therefore  that  if  has  no  such  meaning  —  that  it  was  imported  into 
the  Treaty  from  language  euiploujd  when  there  was  a  contingency,  as 
originalK  contemplated,  whether  there  sliould  be  any  Arbilration  al  all. 
If  when  the  Treaty  was  iirst  proposed  these  ('.ommissioners  had  agreed 
upon  a  satisfactory  code  of  Itegulalions  which  the  (iovernments  could 
have  adopted,  then  there  never  woidd  have  been  aii\  Arbilralion  bul  il 
was  conlemplated  thai  iftiicy  did  not  agree,  or  if  agreeing  the  two  (io- 
vernnienls  should  no!  agree  to  atlopt  their  conclusion,  Ihen  then!  shoulil 
bean  Arbitralion.  There  was  a  then  existing  Contingency,  anti  llial  i> 
the  Contingencv  lluit  has  I'ound  its  way  into  this  Treah,  and  has  caused 
the  word  to  be  used  in  Ibis  connexion.  (Inc  construction, if  adopted, 
would  make  the  Treaty  provide  for  the  submission  of  evidence  on  all 
points  in  the  Cases  and  Counter  Cases,  so  that  il  could  be  answered  on 
the  olher  siile.  The  conslruclion  for  which  my  lear'iied  friend  contends, 
results  in  li.e  contrary,  Ihat  is  (o  say  Ihal  evidiMicc  may  be  admitted  thai 
we  cannol  reply  to,  iind  that  is  Ihe  subject  of  Ibis  debate. 

The  President. —  Mr  Phelps,  is  if  within  your  knowelge  (asSirCharhis 
liussell  fias  just  alhiili-d  to  il'  Ihaf  il  was  in  the  view  of  both  (Jovernmenf-i 
to  have  al  any  rate  an  \rbilralion  upon  the  legal  points  il  mil  u|Min  Ihe 
llegulalions? 

Mr  Phelps.  -   I  think  not. 

The  President.  —  Thai  is  a  matter  of  lad  tipoi.  whicli  I  ,isk  you  foi' 
inl'orin,'ilion. 

Mr  Phelps.  I  think  no  Arbilration  was  originallv  conlemplated  on 
any  of  Ihese  ijucstions  ol'  right  foe  this  (d)viiius  reason.  The  iiegolia- 
lions  in  lS87and  IH88  Ii.kI  reference  exclusiveh  to  the  |irot(^elion  of  the 
seal.  (InK  when  Ihcse  failed  were  the  claims  of  right  broughl  iorwiird. 
If  these  had  not  failed  if  could  have  lk>»B  of  no  possible  MHportance  lo  the 
two  niiliims  to  (liscu>s  IImm'  claims  oi'  fo  have  Ihein  decided. 

Sir  Charles  Russell.  —  How  i>  the  (|ueslioii  dl'  liamage  fu  be  ,iscei- 
lained .' 

Mr  Phelps.  I  will  allude  ti>  IImI  hi  a  mome«4.  Ve  Arbitration  is  a> 
entirely  iinimpurlanl  unless  il  became  nceessarx  lor  |)e  protection  of  tlu^ 
seal.  11  file  two  li()V(>rnments  liad  come  tugeflier.  »n*l  liaii  adopted  a 
system  of  HegMlalions  which  both  icgarded  as  salisl»<  twy  ami  sufH- 
cient,  Ihen  il  would  be  idle  farther  todebali  whelliei  'he  t  niled  Stato 
(iovernmenf  had  a  right  nl  pri>|)ertv  in  the  msiI>  whii-b  il  wouhl  become 
UMiiece>sarv  lo  enforce.      Kmi   it  would  l»    idle  to  ili-.(iis>  wlielher  Ihev 
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had  (lorived  Irom  lUissia  corlnin  special  jurisdiction  lo  lliesc  walci 
riglUs  because  llit'v  did  not  need  (hem  lor  any  oilier  purpose.  And  as 
(o  any  queslion  of  damages  wliich  Imd  ||,en  arisen,  if  Hie  main  subject 
of  llie  conlroveisy,  (he  proleclion  of  (lie  seals,  had  been  disposed  of,  it  is 
not  conceivable  that  the  compaiativly  small  amount  in  dispute  would 
have  given  the  Government  any  concern.  They  would  have  agreed  about 
that  in  a  inoineni,  if  they  had  agreed  about  the  rest.  .\s  yon  will  per- 
ceive, and  as  you  will  perceive  still  more  clearly  when  we  come  to  argue 
the  merits  of  the  case,  this  discussion  in  IH87  began  by  a  proposal  on  the 
part  of  the  United  Stales. 

Sir  Charles  Russell.  —  This  is  rather  going  bcgond  the  point  I  think. 

Mr  Phelps.  —  I  am  answering  only  the  President's  question  about  a 
proposal  for  a  convention  that  would  provide  for  the  proleclion  of  the  Seal; 
it  comprehended  nothing  else,  and,  as  we  shall  contend,  that  was  acceded 
to  on  Hie  part  of  (Jreat  Hrilain,  and  Itegiilatioiis  were  prepared  and  provi- 
sionally agreed  upon,  and  then  the  objection  of  Canada  was  interposed 
and  that  fell  to  the  ground.  In  the  whole  course  of  that  you  will  see  that 
no  <|ueslion  of  damages  was  raised. 

Sir  Charles  Russell  —  Uli!  really,  .Mr  I'helps;  I  must  distinctly  dis- 
sent from  thai. 

Mr  Phelps.  —  I  am  speaking  of  what  I  personally  know. 

Sir  Charles  Russell.  —  Tlion,  .Mr  President,  I  ciiallenge  my  learned 
friend.  Mr  I'helps.  lo  refer  to  aii\  (lociimeiil  in  which  drciit  Britain  ever 
receded  liom  the  position  of  claiming  compensation  for  what  she  alleged 
I-  t^-  illegal  sei/iircs,  or  aii\  paper  in  which  the  Inited  Stales  said  lli(!\ 
were,  ifUegiilalions  were  agreed  to,  read\  to  pa\  compensation  in  respect 
•  if  those  illegal  seizures. 

The  President.  —  That  is  nol  (piile  the  purport  of  what  Mr  Phelps 
said. 

Mr  Phelps.  —  No.  Sir,  it  is  not.  I  said  that  when,  under  the  instruc- 
tions of  m\  (lov.Tiinicnt,  I  introduced  this  subject  in  IKH7,  the  sole  propo- 
sition maile  on  Hie  part  of  Hh-  United  States  was  for  a  Convention  tlial 
sihiuld  save  these  animals  from  extermination;  iiiid,  as  we  claim  to  have 
prosed  in  our  Case,  Ihal  proposition  was  at  uiice  acceded  to  l)\  (ireat 
I'.rilain,  —a  code  or  a  proposed  iddi'  lioin  the  Lnited  States  was  invi- 
ted, mmi  il  was  furnished  and  was  piovisioiialh  agieed  upon,  and  onl\ 
the  objections  ol Canada  prevented  its   being  carried  into  effect.     .\iid 


that  I  said  was.  not  that  (ireat  Hrilaiii  Hkm 


1  receded  from  aii\  claims  for 
sei/ure,  —  har»ll\  any,  if  any,  had  Hien  taken  place. 

Sir  Charles  Ru8s»ri.  —  Oh  !  \es. 

Mr  Phelps.  —  Well,  Ihero  ma\  liave  i)ecii,  and  I  will  not  sa\  there 
was  nol 

Sir  Charles  Russell.   -    8  or  '.t. 

Mr  Phelps.  -  Whal  I  was  -viuiig  was  not  that  Great  Hritain  receded 
from  aii\  such  claim  orllial  the  United  Slates  acceded  to  il:  but  thai  no- 
thing was  said  in  regard  to  il  on  either  side  between  Uie  Governments  in 
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Ihe  wliulu  course  of  this  iicgnliiition.  Wlieii  llio  Arbil ration  rninu  to  bo 
iigrucd  iipoii,  tlicn  tlie  (|ueslioii  of  (laiiiup's  wus  iiiipoitcd  into  lliti  r.as(>. 
All  Hint  is  forcif^n  tollio  point  now  i)ul'or*>  us,  wliicli  is  what  is  the  meaning 
(tl'tiie  word  '•  Continj^ency  "  as  airectin^  Hie  lime  when  Ihe  evidence  is  to 
be  taken,  the  time  when  the  <|ucstiou  is  to  be  heard,  and  on  what  evidence 
it  is  to  be  beard. 

The  President.  —  Sir  (Iharics.  I  tliinU  il  is  not  proper  to  argue  just 
now  upon  Hie  Itegiiiatioiis  lh(nnselves,  or  us  to  eitlier  Hie  origin  or  Ihe 
purport  of  Hie  lirsl  drnl't:  liut  I  will  meivi\  ask  you  to  be  so  kind  us  to 
state  on  what  autiiorits  is  rounded  Hie  assertion  lliat  you  Just  made  Hiul 
llu!  (loverninenls  had  conlemplatiHl  the  institution  lor  an  Arbiliiilion  oii 
tlie  legal  points  as  separalt;  Irom  llu;  llegulalioiis? 

Sir  Charles  Russell.  — (ierlainly.  Sir;  I  will  give  you  Hie  dates.  The 
dral'l  ol' the  proposed  (ionventioii  is  Ilie29lh  of  April,  IM'.MI.  I  rel'er  you 
to  page  iCi  ol'lht;  third  volume  of  Ihe  Appendix  li>  the  Itritisli  (lase. 

The  President.  —  Our  docuinenls  have  not  the  same  paging  as  yours 
have. 

Sir  Charles  Russell.  —  I  think  the  iirst  part  is  exactly  the  same. 
This,  you  see,  Sir,  is  within  less  than  a  fortiiight  of  the  dale. 

The  President.  —  Which  date .' 

Sir  Charles  Russell.  —  The  Ittli  of  .May,  IK',10.  Vou  will  liiid  it  is 
number  3Hi,  Sir  Julian  I'auncefole  to  Hie  .Manpiis  of  Salisbury  "  .\s 
to  compensation  for  damages  referred  lo  in  your  Lordship's  telegram  of 
the  '.till  instant,  "  —  that  brings  it  still  closer  to  the  30lb.  —  '  I  have 
prepared,  after  discussion  with  .Mr.  Tiipper,  a  draft  Arbitration  Agreeincnl 
on  Ihe  basis  of  yourLordship's  insiriu^lions?  "  The  last  Ijiu!  of  that  docu- 
ment also  I  n.'fer  to.  II  is,  "  I'roposul  for  .\rbilralors  and  (Jnipire  will 
be  agreed  to  by  .Mr  Ulaine.  " 

The  President.  —  This  dral'l  Arbitration  Agreement  has  not  been  pro- 
duced'.' 

Sir  Charles  Russell.  —  No,  Sir. 

The  President.  ~  We  have  not  got  it? 

Sir  Charles  Russell.  —  .No,  Sir;  bill  what  I  am  at  present,  of  course, 
referring  li>  is  to  slicw  that  m\  friend's  position,  lliiit  the  |iropos(Ml  Itegu- 
lations,  to  which  il  was  hoped  Itiissia  would  he  a  party,  did  not  displace 
Hie  claim  for  damages  and  did  not  displace  Hi*;  claims  of  right  upon 
which  till!  right  to  damages  depended,  and  that  there  was,  contempo- 
raneously with  the  ('onsideralioii  of  lliese  llcgnlalioiis,  that  olaim  for 
damages  and  a  proposal  lo  arbitrate  in  referenc(!  lo  il.  Thai  is  shewn  by 
the  telegram  of  the  Mill  of  May,  wiiicli  I  have  read.  If  you  will  tlieii. 
Sir,  go  lo  Ihe  ilociiiiieni  of  the  22iid  of  May,  a  long  Irllcr  on  page  iG2, 
you  will  lind  a  long  despalcli  froni  Lord  Salisbury  lo  Sir  .lulian  I'aunce- 
fole arguing  out  Hie  question  of  right  and  the  illegality  of  the  sei/.ure  of 
Hie  Hritish  vessels.  That,  Sir.  is  the  -J-Jnd  of  May,  IH«.>I).  Will  you 
then.  Sir,  go  on  to  page  i8l '.' 

The  President.  —  is  there  any  nientioii  of  Arbilrulion  in  Ibis  despulcli. 
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Sir  Charles  Russell.  —  In  Ihis  imrliniliii'  Icllcr  —  No.  II  was  tom- 
l)jiliiiK  Ihc  armimciil  of  .MrJJlairic  aftiniiiii};  llial  lln;  L'liiletl  Slates  were 
jiislilii'<l  ill  doiii},'  wlial  liii-y  liail  doiu'.  If  you  will  llicii,  Sir,  j;o  on  lo 
pajcc  i81  of  lilt'  same  volume. 

The  President.  —  Thai  may  lie  called  argiimeiil  on  llit>  lef,'al  jjoiiit. 

Sir  Charles  Russell.  —  Yes,  on  llir  le}{al  points  siriclly,  Sir.  (Jn 
pap'  iHl,  at  the  lop,  ym  will  see  Hie  doiiiinenl  .\o  .'JliO.  Now, Sir,  at  this 
lime  il  have  iiol  Irouhled  \ou  willi  llic  iiil,  nnediale  coiTespoiidenee)  tlie\ 
were  f;etliii^  rioser  upon  llie  point  of  Arhilialion  a-freeineiit  as  lo  right, 
and  as  lo  dainai^i-s,  and  llie\  were  also  gelliiif;  closer  lo  .\rhiliation  agree- 
iiienl  (ipoii  the  poiiil  of  llegulations:  and  Ihe  i|uesliori  arose  what  was  lo 
l)c  done,  as  Ihe  sealiii},' season  was  l)Cf;iiiiiing  aliotil  .luiie  —  what  was  lo 
he  done  lo  pre\e!il  injurj  lo  Hk;  sealing  (so  called)  "  industry  "  al  llial 
lime,  and  in  answer  lo  a  demand  from  the  United  Slates  that  somelhiii'; 
should  he  done  in  Ihe  inleriin,  Lord  Salishury  was  recjuesled,  liaviuf,' 
stated  that  he  had  no  legal  authority,  and  Ihe  Kiiglish  Kxeeulive  no  legal 
aulhorily  except  under  sliitntc  law,  lo  proliihit  acts  hy  their  nationals,  — 
he  was  re(|uested  lo  give  some  public  notilicalion  which  might  have, 
allhoiigh  iiol  legally  hinding,  some  opcralion  on  the  action,  and  control 
Hie  aclioii,  of  Canadian  >ealcrs.  Accordingly  he  telegraphs  to  Sir  .liilian 
I'auiicefole  on  Hie  I2lh  of  ,lu:  :  —  "  lleferring  lo  my  previous  telegram 
of  today's  date,  if  we  could  come  to  lerms  on  this  proposal  he  would 
suggest  some  sucli  Kind  ol  proclamation  as  the  following  :  —  Whereas 
the  riiilcd  Stales  and  Her  Majesty's  (ioveniment  liav(!  agreed  to  refer  lo 
Arbitration  the  legality  of  the  I'liitetl  Slates  in  making  certain  captures  of 
British  vessels  in  the  Hchriiig  Sea,  and  whereas  the  liiited  Slates  have 
engaged  if  Hie  award  should  lie  adverse  to  them  lo  pay  compensalion  not 
only  for  thai  interference,  but  for  any  loss  arising  from  alislention  from 
sealing  consequent  on  Ihis  I'roclamation,  captains  are  liercliv  requested 
nol  to  seal  in  Meliring  Sea  during  the  present  season.    " 

Mr  Phelps.  —  Was  that  the  season  of  1890  or  of  1891? 

Sir  Charles  Russell.  —  1890.  On  Ihe  ;}rd  of  .June  Sir  ,lulian  Paunce- 
folc  writes  this.     II  is  Ihe  next  document. 

••  I  have  Hie  lionorlo  inform  \our  Lordship  that  since  Hie  receipt  of 
Mr  lllainc's  Mole  of  Ihe  :>9lli  ultimo,  informing  iiic  of  Hk;  rejection  of  the 
draft  Convention  hy  his  (ioveriiiiicnl"  —  that  is  lo  say  Ihc  Convention 
for  Mcgulations  put  forward  on  Hie  •J9lli  April —  "  I  have  been  in  con- 
stant comiiiiinicalion  with  him  with  view  of  coming  to  some  possible  se- 
llemenl  of  the  licliring  Sea  cpieslion.  On  the  .'JOlh  ultimo  Mr  HIaine 
informed  me  that  he  N\a<  to  liave  an  interview  with  the  President,  Hk 
result  of  which  he  promised  to  communicate  to  me  as  soon  as  possible. 
I  accordingly  recei\cd  a  note  trom  him  last  night,  a  copy  of  which  is 
enclosed  hercwilli.  in  whicii  he  slates  that  the  President  is  of  opinion  thai 
an  arbitration  could  nol  he  concluded  in  lime  for  this  season,  but  he  is 
anxious  to  know  wliellier  Lord  Salisbury,  in  order  lo  promote  a  fri 'ndly 
solution  of  the  question,  will  make  for  a  single  season  tiie  Kegulalion 
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wliicli  in  IKH8  lie  oircrrd  lo  mako|ii>i-rnnn(>nl.  VoiirLonlshipwill  ohsJt'rvf 
llial  (III*  abovf  |ir(>|iostil  is  iiluiilital  witli  Ihal conlaiiiiMl  at  th<>  conclusion 
ol'  Mr  Itlainc^'s  nole  ol'  Iho  2<.Mli  ultimo.  In  viuw  of  the  ircnipl  of  your 
Lurtlslii|)'s  telegram  ol  tlii>  .'ilsl  ullinio,  an<l  in  ortlcr  (o  save  lime,  I  al 
on<-<>  wrote  n  nolo,  a  copy  ol'  wliicli  is  also  inclosu*!,  to  Mr  HIainc  in 
reply,  in  wliicli  I  inlormod  him  thai  ller  Majesty's  fiovcrnmciil  were 
mil  prcpart'*!  to  a^^rcc  lo  such  a  Ite^ulation  as  Mas  su^;;cslc(l  liy  Mr 
llluiiio. 

Now,  Sir,  I  go  on  lo  llin  ith  June  1890.  II  is  on  page  iHi  —  that  isa 
lon^  communiculion  Trom  Mr  Itlaine  arguing  on  the  question  of  Arbitration 
or  no  Arhilralioii  —  il  Itegins  al  page  VHi  Itul  it  ends  at  page  iH6  — 
where  llie  (|ueslion  which  I  am  pulling  Toward  is  rererred  to,  and  also 
urging  I  he  need  lor  some  present  Iteguhdion  which  should  he  operative 
llicn  and  IhiTc  as  a  lempurars  expedieiil.  and  Ihe  communication  con- 
cludes on  page  \H6  :  "  The  President  does  not  conceal  his  disappoinl- 
menl  Ihal,  even  lor  the  sake  of  securing  an  impartial  arhitration  of  the 
(pieslion  at  issue,  ller  Majesty's  (iovernmcnt  is  not  willing  to  suspend  for 
a  single  season  liie  practice  which  Lord  Salishury  descrihed  in  1888  as 
Ihe  wanton  deslruclion  "  and  so  forth. 

Krom  that  dale  there  is  a  complete  and  absolute  disa|)pearaiice  ofllie 
(pieslion  of  Itegulations  pure  and  simple,  or  of  u  Convention  with  refe- 
rence lo  regulations  pure  and  simple;  and  it  becomes,  from  that  point  for- 
ward, unlil  tlie  2iMh  of  Kehniary  1892,  a  discussion  upon  the  (|uestioii  of 
Ihe  Treat)  which  should  embrace  both  Hegiilations,  and  the  decision  of 
tpiesliiins  of  right  and  damage  conse(|uent  u|)on  questions  of  right.  I  can 
go  on  with  a  multitude  of  documents  to  make  good  this  position. 

Mr  Carter.  —  Let  me  inform  Ihe  learned  Counsel  that  il  will  involve 
a  reply  by  U8. 

Sir  Charles  Rnssell.  —  I  beg  your  pardon.  I  am  simply  answering 
the  (iue>lioii  of  Ihe  President. 

The  President.  —  Of  course,  Mr  (larter,  your  right  lo  reply  is  re- 
served. 

Sir  Charles  Russell:  —  I  am  simply  answering  Ihe  question  put  to  me 
b\  the  I'residenl.  I  have  nol  iiilerpolaled  (with  ohc  e\i'i;ption  for  the 
sake  of  brevity  I  anv  remarks.  The  7lh  .lune  document  is  at  page  ,^1 1  of 
Ihe  saiiM!  book. 

Mr  Phelps.  —  There  is  no  dispute  al  all  thai  al  Ihal  stage,  Ihe  wlnde 
siihjeil  was  discussed. 

Sir  Charles  Russell.  —  Very  well. 

Mr  Phelps.  —  .Mi  Ihe  correspondence  shews  that.  II  is  printed  in 
boil)  ('.as(>s  :iii(l  on  Imlli  sides. 

Sir  Charles  Russell.  —  I  do  nol  know,  Sir,  whether  you  or  the  other 
members  have  gathered  my  friend's  admission  which  I  am  grateful  for. 

Mr  Phelps.  —  I  do  not  lliink  \ou  quite  understood  me,  Sir  Charles, 
if  you  will  allow  me.  I  do  not  wish  lo  iiitiMrupl  you,  but  I  may  perhaps 
set  you  right  upon  this.     I  do  not  at  all  question,  what  all  the  correspon- 


-  I8;i  — 


(l((nrr  (III  lidlh  sidos  lor  ii  coiisidpriihli'  iiorind  piiiir  In  I  he  cxonilirm  (if 
liiis  imiliculiir  Treiily  shows.  -  lliiit  uflcr  IIk;  (iov»!rnmfiils  IdiiikI  llial 
llu^iilalions  cdiiIi!  iioI  hu  a^i-(>(!il  on,  tlitMi  llio  (|m!slions  of  right  were  in- 
Irodiicod  and  l)f},'an  In  he  discussed,  tlii«  I'nilcd  Slalos  rjainiinf;  rif;lils 
wliicli  Great  Itrilain  d(>nied.  And  Ihat  lln-n  (ireal  Itrilain  liniuglil  I'orNNard 
likewise  the  (laiin  tor  daiiiap-s  Ihe  (iovirnnii-nl  lhoiif;iil  lhe\  were  enlil- 
led  to  if  these  claims  <>(  rif^hl  I'ailcd.  I  do  iiid  deny  Ihat  at  all.  All 
thai  I  set  out  to  say  was,  and  all  Ihc  iiiiporlance  thai  I  attach  lo  il  at 
this  slaf;e  is,  Dial  in  Ihe  liejAinniiiii;  id'  this  coiili'ov(!i'sy,  Ihere  was  iiolhin;; 
nt  issue  c\cc|itinK  the  udoption  ol'  llc^'iilalions  thai  would  preserve  Ihe 
seals,  ntdhiii^  more.  There  were  some  seizures  in  IHM(i;  hiil  Ihe 
amounl  each  now  claimed  is  so  small,  that  holh  parlies  have  expended 
more  already  in  this  Arhilralion  than  il  ail  comes  to,  and  I  do  nol  con- 
ceive that  an  .Vrbitialion  ever  wonhl  liav(>  lieen  resorted  lo  helweeii  Ihe 
(iovcrnments  lor  so  small  a  snhject  as  thai.  Thai  is  all  I  meaiil  to  say. 
I  be);  pardon  for  iiilerrn|»ling  yon,  Sir  (Ihailes. 

Sir  Charles  Russell.  —  Not  at  all.  Allow  me  lo  poiiil  out  what  the 
slate  of  lhin(,'s  was.  ll|i  lo  I8«,KI  my  learned  friend  seemed  to  hesilale 
and  to  doiihl  snIkiI  sei/.iires  had  been  eU'ecled ;  ami  he  treats  il  as  an  iii- 
coiisideinble  mailer. 

Mr  Phelps.       Comparnlively. 

Sir  Charles  Russell.  I  beg  to  observe  Ihal,  in  IHHi,  IhenHiad  been 
a  seizure  of  four  Itrilish  vessels,  conliscalioii,  imprisonineni  of  (heir  sail- 
ors and  captains,  or  some  of  Ihem;  in  IMS7,  there  had  been  seven  sei- 
zures, makinji,  with  Ihe  lirsl  four,  eleven.  In  IHH'.t  Ihere  had  beeneighl 
seizures,  making  nineteen.  In  1800,  Ihere  were  further  seizures;  and  vet 
my  learned  friend  siifjgesls  I  wo  extraordinary  propositions:  lirsl  of  all, 
Dial  Ihe  Itrilish  (iovernmeni,  denying  from  Ihe  beginning  lo  the  end  lhi> 
claim  of  right  of  the  llniled  Slates,  were  yet  willing,  if  Hegnlalioiis  were 
agreed  lo,  lo  siibmil  lo  Ihis  action,  which  they  claim  to  have  been  illegal 
action  and  wilhont  warraiil  in  law,  willionl  jnslifying  Ihe  claim  ol  Iheir 
nationals  to  compcnsalion  in  damages. 

Mr  Phelps.  —  (Hi!  no. 

SirCharles  Russell.  -  And  next  he  eommils  Ihe  I'niled  Slales  In  Ihis 
extraordinary  position,  that  they  were  willing  to  give  np  llieir  asscrlions 
of  light  of  jurisdiction,  slated  in  the  lirsl  four  qneslions.  and  Iheir  asser- 
tion of  properly  in  the  seals,  or  in  the  individual  seals,  or  in  the  herd,  or 
in  Ihe  "  industry",  provided  Hcgulations  could  have  been  conven'ionallv 
agreed  to. 

Mr  Carter.  —  To  waive  them,  —  nol  to  give  them  up. 

Mr  Phelps.  —  In  1887. 

SirCharles  Russell.  —  I,  Iherefore.  "lave  shewn  Ihal,  in  Ihe  very 
next  month  ilhe  correspondence  overlap,)ing  the  period  in  which  there 
was  the  question  as  to  the  Convention  with  a  view  to  nogulatious  to  »vliicli 
Hussia  was  lo  be  a  parly),  Ihere  was  conlempor.uieously  with  it  Ihe  nego- 
tiation going  on  between  liie  I 'iiited  Slales  and   (ireal  ttrilaiii  alone  as  to 
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llie  question  of  Arbilrtilion  upon  damages,  which  necessarily  involved  ques- 
tions of  right,  and  there  arc  questions  of  right  expressly  mentioned 
besides.  Bui,  further,  I  have  shewn  that,  after  the  dale  I  mentioned, 
the  question  of  the  Convention  disappears  from  siglit  altogether,  and 
that  after  that  the  discussion  is  solely  conversant  willi  matters  leading  up 
to  and  ending  in  the  Treaty  consummated  on  the  29th  of  February,  1892. 
To  suggest  that,  you  are  to  get  the  means  of  construing  the  Treaty  of  IH92 
from  negotiations  tiius  pending  dealing  with  different  subjects  two  years 
before,  does!  submit  lead  lliis  Tribunal  very  far  afield  indeed;  and  is  the 
introduction  of  matter  jwhicb  cannot  be  considered  relevant  or  pertinent, 
even  if  it  serve  to  help  the  purpose  for  whiciimy  learned  friends  arc  using 
it.  Lastly, and  it  is  the  concluding  document,  although  I  siiould  invite  tiie 
Tribunal  to  read  all  liiese  documents  if  tiicy  have  any  doubt  about  it,  — 
lastly,  I  will  read  this  document  of  June,  1890;  and  recollect  my  learned 
friend  is  relying  on  what  took  place  in  1890.  This  is  wliat  took  place  in 
June,  1890. 

It  is  from  Sir  Julian  Fauncefote  to  Mr  Blaine  at  page  510  of  the  volume 
which  you  have  before  you  in  N"  378.  •'  I  did  not  fail  to  transmit  to  the 
Marquis  of  Salisbury  "  he  says  to  Mr  Blaine  :  a  copy  of  your  note  of  the 
1 1th  instant,  in  wiiich,  wilii  reference  to  his  Lordship's  statement,  liial 
British  legislation  would  bo  necessary  to  enable  IJer  Majesty's  Govern- 
ment to  exclude  British  vessels  from  any  portion  ot  the  iiigh  seas,  "  even 
for  an  hour",  you  informed  me.  by  desire  of  the  President,  that  the 
Tnited  Slates  Government  would  be  satisfied  if  Lord  Salisbury  would,  by 
public  Proclamation,  simply  request  liiat  vessels  sailing  under  the  British 
(lag  should  abstain  rom  entering  the  Bchring  Sea  during  the  present 
season  Thai  leads  up  to  the  proclamation  to  whicli  [  have  already 
referred.  You  will  observe  (hat  passage  is  given  in  inverted  commas. 
"  I  have  now  the  honour  to  inform  you  (hat  I  have  been  instructed  by 
Lord  Salisbury  to  state  to  you,  in  reply,  that  the  {'resident's  request  pre- 
sents conslilulional  dif(icnllies,  which  would  preclude  Her  Majesty's  Go- 
vernment from  acceding  to  it,  except  as  pari  of  a  genei'al  scheme  for  the 
setllement  of  the  Behring"*  Sea  controversy,  and  on  certain  conditions 
which  would  justify  tlie  assumption  i)y  Her  Majostx's  Government  of 
(he  grave  responsibility  involved  in  Ihe  proposal.  Those  conditions  are  : 
—  I.  Thai  Ihe  two  Governments  agree  forthwith  lo  refer  to  aritilration 
Ihe  question  of  the  legality  of  the  iiction  of  the  I  niled  States  Government 
in  seizing  or  otherwise  inlerfcring  with  British  vessels  engaged  in  the 
Behring'  Sea,  outside  of  (erri(orial  waters,  during  (he  yeai's  I88G.  1887, 
and  1889. 

Mr  Phelps.  —  What  is  (he  dale? 

Sir  Charles  Russell.  —  The  •i7(h  June  1890,  Iwo  mondis  after  the 
(Convention. 

Sir  Richard  Webster.  —  It  is  page  223  of  your  Appendix. 

Mr  Phelps.  —Yes,  I  merely  wanlcd  (he  da(e. 

Sir  Charles  Russell.  —  2.  Thai,  pending  the  award,  all  interference 
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will)  Brilisli  sealing  vessels  shall  absolutely  cease.  3.  Tha(  the  United 
States  Government,  if  the  award  should  be  adverse  to  them  on  the  ques- 
tion of  legal  right,  will  compensate  British  subjects  for  the  losses  which 
they  may  sustain  by  reason  of  their  compliance  with  the  British  Procla- 
mation. Such  are  the  three  conditions  on  which  it  is  indispensable,  in  the 
view  of  Her  Majesty's  Government,  that  the  issue  of  the  proposed  Procla- 
mation should  be  based.  As  regards  the  compensation  claimed  by  Her 
Majesty's  Government  for  tlie  losses  and  injuries  sustained  by  British  sub- 
jects by  reason  of  the  action  of  the  United  States  Government  against 
British  sealing  vessels  in  the  Bchring'  Sea  during  the  years  1886, 
1887  and  1889,  I  have  already  informed  Lord  Salisbury  of  your  assurance 
that  the  United  States  Government  would  not  let  that  claim  stand  in  the 
way  of  an  amicable  adjustment  of  the  controversy,  and  I  trust  that  the 
reply  whidi,  by  direction  of  Lord  Salisbury,  I  have  now  the  honour  to  return 
to  the  President's  enquiry,  may  facilitate  the  attainment  of  that  object, 
for  which  we  have  so  earnestly  laboured  ".  The  Tribunal,  therefore, 
sees  that  in  the  forefront  of  these  points  was  the  reference  to  Arbitration 
of  the  question  of  the  legality  of  the  action  of  the  United  States  in  sei- 
zing or  otherwise  interfering  with  British  vessels,  and  next  that  the 
United  States  Government,  should  compensate  British  subjects  even 
before  any  act  of  seizure  was  done,  if  they  abstained,  in  compliance  wilii 
the  request  of  the  United  Stales,  'Vom  pursuing  sealing  in  the  year  which 
is  dealt  with  here. 

And,  lastly,  I  must  ask  you.  Sir,  to  turn  over  to  the  ne  .1  numbering  al 
page  35.  It  is  very  clumsily  arranged,  1  am  sorry  to  say. 

Sir  Richard  Webster.  —  II  begins  on  page  37. 

Sir  Charles  Russell.  —II  is  a  vorx  long  despatch  ol  Mr  Blaine  of  Ihe 
17th  December,  1890.  it  begins  al  page  37,  hut  the  passage  that  I  read  is 
on  page  page  35. 

I  begin  at  the  second  break  from  the  lop  of  page  33.  —  "  In  his 
Annual  Message,  sent  lo  Congress  on  the  1st  of  the  present  month  tiie 
PresidenI,  speaking  in  relation  lo  the  Behring'  Sea  question,  said  — The 
oiler  to  submit  Ihe  question  lo  arbitration,  as  proposed  by  Her  Majesty's 
Government,  has  nol  been  accepted,  for  the  reason  that  the  form  of  sub- 
mission proposed  is  not  thought  lo  bo  calculated  lo  assure  a  conclusion 
salislactorj  lo  either  party?  In  the  judgment  of  the  PresidenI,  nothing 
of  importance  would  be  setlled  by  proving  IhalGreal  Britain  conceded  no 
jurisdiction  lo  Bussia  over  the  seal  fisheries  of  the  Behring  Sea.  II 
mighl  as  well  be  proved  that  Bussia  conceded  no  jurisdiction  lo  England 
over  the  Biver Thames.  By  doing  nolhing  in  each  case  everything  is  con- 
ceded. In  neiliier  case  is  anything  asked  of  the  other.  "  Concession  ", 
as  used  here,  means  simply  /ici/iiiescfiirc  in  liie  rightfulness  of  the  title, 
and  Ihat  is  the  only  form  of  concession  which  Bussia  asked  of  Great  Bri- 
tain, or  which  Great  Britain  gave  lo  Bussia.  The  second  ofl'er  of  Lord 
Salisbury  to  arbitrate  amounts  simply  lo  a  submission  if  the  queslion 
whether  any  country  has  a  right  lo  extend  ils  jurisdiction  more  than  one 
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marine  league  Irom  llie  shore?  No  one  disputes  llial  as  a  rule;  but  liie 
question  is  whether  there  may  not  be  exceptions  wliose  enforcement  does 
not  interi'ere  with  those  liighways  of  commerce  which  llie  necessities  and 
usage  of  the  wodd  have  marked  out.  (ircat  Britain,  wlien  she  desired  an 
exception,  did  no!  stop  to  consider  or  regard  the  inconvenience  to  which 
the  commercial  world  might  he  subjected",  and  so  on.  ,\nd  then  lie  conies 
to  what  I  cited.  —  ''  It  will  moan  something  tangible,  in  the  President's 
opinion,  if  Great  Britain  will  consent  to  arbitrate  the  real  questions  which 
have  been  under  discussion  between  the  iwo  Governmenis  for  the  last  four 
years. 

"I  shall  endeavour  to  slale  what,  in  the  Judgment  ol  the  President, 
those  issues  are  ".  And  hepropounds  Ihe  idea  ofihe  issues  asthey  appear 
in  the  Arbitralion  in  somewhal  different  forms.  One,  two,  three  and  four 
I  need  not  trouble  you  to  read  —  "  Wiiat  exclusive  jurisdiction  in  the  sea 
now  known  as  tiie  Behring  Sea  ",  and  so  on;  "  How  for  were  these 
claims  of  jurisdiction  recognised  ":  "  Was  tiie  body  of  water  now  known 
as  the  Beliring  Sea  included  in  tiie  phrase  "  Pacific  Ocean  ",  and  so  on; 
"  Did  not  all  the  rights  of  Bussia  as  to  jurisdiction,  and  as  to  llie  seal  fish- 
eries ",  and  so  on;  "  What  are  now  the  rights  of  Ihe  United  States  as  to 
tiie  fur-seal  fisiieiies  ",  and  so  on.  And  then  I  come  to  Article  VI  which 
you  willlind  is  llie  beginning  df  Article  VII  of  the  Treaty.-—"  If  tiie  de- 
termination of  the  foregoing  questions  siiall  leave  liie  subject  in  such  a 
position  that  the  concurrence  of  Great  Britain  is  necessary  in  prescribing 
Begulatioiis  for  the  killingof  liie  fur-seal  in  any  pari  of  the  waters  of  Beli- 
ring Sea,  llien  it  shall  be  further  determined  — 

1 1 1  How  far,  if  at  all,  oulsidetlie  ordinary  terrilorial  limits  il  is  necesary 
'hat  liie  United  Stales  should  exercise  an  exclusive  jurisdiction  :  thai  is 
regulations;  "  Secondly,  whether  a  closed  season  ",  (that  it  also,  of 
course,  regulations) ;  "Thirdly,  What  months  or  parts  of  months  slioidd 
be  included  in  such  season,  and  over  what  waters  it  should  extend  ".  Thai 
is  also  regulations.     Now,  really,  is  ii  necessary  that  I  should  go  further? 

Mr  Justice  Harlan.  -:-  Tiiere  is  some  difference  between  tliat  para- 
graph and  Article  VII  in  the  Treaty. 

Sir  Charles  Russell.  —  Gerlainly,  bul  no  difference  that  is  Ihe  least 
material  on  the  point  we  are  discussing,  which  is,  whether  or  not  no 
Arbitration  at  all  was  the  contingency  in  Ihe  Treaty. 

Mr  Phelps.  —  Yes. 

Sir  Charles  Russell.  —  1  should  say  thai  iiero  is  the  germ  of  the  Treaty, 
and  a  fully  developed  germ  of  the  Treaty,  and  which,  two  years  before,  con- 
templates Ihe  very  order  and  arrangement  and  terms  contained  in  thai 
Treaty. 

Senator  Morgan.  —  \\  ill  you  allow  me  to  ask  you  when  it  was  the 
words  "  resorting  to  Behring's  sea  "  first  find  their  place  in  this  corres- 
pondence or  in  any  programme  or  draft  of  the  Treaty? 

Sir  Charles  Russell.  —  Well,  Sir.  I  will  not  undertake  to  say  off-hand. 

Sir  Richard  Webster. —  II  was  in  that  letter. 
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Mr  Justice  Harlan.  —  No,  iiol  in  llial  Idler,  is  il? 

Sir  Riohard  Wflbster.  —  Yes,  queslion  5. 

Senator  Morgan.  —  I  merely  waul  lo  know  wiien  lliey  got  inlo  lliis 
Treaty. 

The  President.  —  II  is  a  very  imporlant  topic. 

Sir  Charles  Russell.  —  The  words  occur,  as  my  learned  I'riend  points 
out  in  this  Article  V,  but  when  it  first  occurs,  I  cannot  sa\. 

Mr  Phelps.  —  A  rel'erence  to  two  letters  between  these  parties  in 
1890  will  show  conclusively  all  Ilia!  we  undertake  to  assert  on  this 
point,  and  that  is,  thai  if  these  nations  coidd  have  j^ol  together  on  Ihc 
(pieslion  of  regulations,  this  small  mailer  of  compensation  would  nol  have 
stood  in  Ihe  way  of  a  setllemenl  nor  given  occasion  for  an  Arbitralion. 
On  the  28lh  .January ,  I8'.)().  —  I  read  from  the  third  volume  of  the  Appen- 
dix to  the  Case  of  Her  Miijesly's  (iovirnmenl,  |)age  899,  is  a  letter  from 
the  Marquis  of  Salisbury  lo  Sir  .lulian  l'iu,ncefote,  wliich  is  the  rc-opening 
of  the  negotiations  which  1  have  referred  to  that  had  terminated  in  1888. 

"  I  have  received  your  telegram  of  the  23rd  insland,  giving  the  subs- 
lance  of  a  note  you  liad  received  from  .Mr  Blaine,  in  reply  lo  the  proposals 
made  lothe  Goveriimentof  the  I'nited  Stales  for  the  re-opening  of  negotia- 
tions on  the  Hehring  sea  queslion.  Her  .Majesty's  Government  will  be  pre- 
pared, when  the  tc\t  of  the  note  roaches  liicm.  to  give  it  tiieir  careful  con- 
sideration, and  lo  return  a  formal  rcplv.  "  Then  lower  down.  —  "  The 
following  arc  the  terms  which  Her  .Majeslv  s  (lovernmenl  would  he  prepared 
to  auliiorise  you  to  propose  Id  Mr  lilaino.  i  a  (That  the  Iriparlite  negotiation 
for  securing  a  close  lime  in  iiehring's  sea  for  the  protection  of  the  fur-seals 
should  be  resumed  at  Washinglon.  (bi  That  all  well-founded  claims  for 
compensation  on  the  part  of  Itritish  subjects  for  sci/ures  in  the  past  of 
their  vessels  by  authorities  of  the  United  Slates  should  be  dealt  with 
by  a  separate  negotialion  as  speedily  as  possible,  but  thai  it  should  be 
understood  that  Her  Majesty's  (lovernnicnl  must  be  satisfied  on  this  point 
before  they  can  come  lo  .'ui\  setllemenl  in  regard  lo  a  close  season. 
ic)  Lastly,  that  an  assurance  should  he  obtained  from  the  Government  of 
the  Iniled  Stales  that  there  shall  be  no  further  seizures,  and  so  on.  The 
answer  to  that  is  from  Sir  .Julian  Tauncofole  lo  Ihe  Marquis  of  Salisbury 
by  telegraph  two  days  later.  —  "  My  Lord,  I  have  the  honour  lo  inform 
vourLordshiplhatl  think  itisimporlanl  lliati  should  know  the  total  amount 
of  compensation  which  is  claimed  for  the  seizures  of  British  vessels  in 
Ikhring's  sea  up  to  dale  before  making  the  proposals  indicated  in  your 
Lordsliips  telegram  of  the  28tli  instant. 

"  I  have  told  Mr  lUaine  that  Her  Majestv's  GovernmenI  must  have 
satisfaction  on  this  point  before  the\  can  agree  to  any  setllemenl  on  Ihe 
other  queslion.  Arguing  Crom  his  stand-point,  he  denies  any  right  of 
compensation,  but  he  is  willing,  for  the  sake  of  settling  so  grave  a  dis- 
pute, lo  consult  the  President  of  the  Ihiiled  States  as  lo  a  gratuitous  olVer 
of  a  lump  sum  in  full  satisfaction,  in  order  that  discussions  on  ilcms 
involving  |)rinciples  on  which  the  views  of  the  two  Governments  appear 
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irreroncilnhle  may  he  avoided.  He  lias,  llicret'orc,  ashed  me  lo  obtain 
llic  ai)Ove  iiit'ormalion  as  soon  as  iiossihle.  H"  tills  dil'ticiilty  he  sur- 
mounted, nogotialions  for  a  close  season  mishl  he  commenced  at  once, 
suhjcct  lo  adequate  assurances  against  Inrthcr  seizures,  which,  I  IhinK, 
I  niif^hl  be  able  lo  obtain  ". 

Therefore  while  it  is  true  thaKlreat  Hrilain  said,  Before  we  will  reopen 
negotiations  about  regulations  we  must  be  satisfied  in  respect  lo  these 
seizures,  Mr  Blaine  replies,  while  we  do  not  admit  your  right  to  compen- 
sation we  will  offer  \ou  a  lump  sum  in  full  satisfaction,  if  thai  will  enable 
us  to  get  rid  of  this  objection  and  there  is  not  a  question,  if  they  could 
have  agreed  on  the  other  (jucslions,  this  small  matter  would  have  been 
settled.  The  Inited  Stales  would  have  paid  the  money  and  made  an 
end  of  it.  As  I  said,  the  claims  for  seizures  made  in  188(i  were  a  com- 
paratively small  sum.  as  the  Tribunal  will  find  when  they  come  lo  the 
merits  of  this  case  —  a  comparatively  small  sum.  Mr  Blaine,  therefore, 
well  said  we  would  rather  pay  this  small  sun.  than  go  into  this  intermi- 
nable dispute  in  which  we  probably  can  never  agree. 

The  President.  —  May  !  ask  Mr  Phelps  lo  remind  us  at  what  dale 
comes  the  Agreemcnl  the  terms  of  which  arc  embodied  in  Article  l.\  of 
the  Treaty,  the  Agreement  fora  jv'nt  commission. 

Sir  Richard  Webster.  —  It  was  signed  on  the  IHtli  December  1891, 
Sir. 

Mr  Phelps.  —  Ves,  signed  on  that  day. 

The  President.  —  That  is  but  one  year  after  the  correspondence  we 
have  been  hearing  of. 

Sir  Charles  Russell.  —  \  year  and  six  months  :  tlie  correspondence 
begins  in  .\pril  1890  and  the  arrangement  is  in  December  1891. 

The  President.  — The  observations  made  by  Sir  Charles  HusscU  are  in 
a  way  opposed  —  I  do  not  personally  quite  follow  it —  and  as  yet  it  is  my 
impression  onl*  —  thai  they  are  opposed  lo  your  construclion  of  Arti- 
cle IX.  They  jii-<tify  it  iiistorically.  I  do  not  say  thai  they  justify  it 
judicially,  but  sim^U  historically,  and  your  interpretation  is  in  a  certain 
measure  justified  by  I'le  Fad  that  there  was  a  iinestion  of  .Arbitration  at 
the  moment  when  this  .Vgreemeiit  took  place  for  a  joint  Commission. 
That  is  what  might  he  urged,  I  tnink. 

Mr  Carter.  —  The  question  was  whether  at  the  lime  when  the  first 
proposals  weremade  for  Arbitration  by  the  British  Government  there  were 
negotiations  going  on  between  the  Governments  for  an  .Vrbitralion  upon 
the  question  of  right. 

Sir  Charles  Russell.  — And  damages. 

Mr  Carter.  —  And  damages. 

The  President.  —  Both  parties  agree  on  that? 

Mr  Carter.  —  Well,  do  both  parlies  agree?  My  assertion  was.  and  I 
read  from  the  teller  of  April  29th  1890,  and  its  enclosure,  the  first  pro- 
posal suggesting  any  Arbitration  between  the  two  Governments  was  a 
proposal  from  Sir  Julian  I'auncefote;  and  that  suggestion  by  him,  incor- 


—    1811  — 

poraling  llic  framework  of  a  Treaty  for  llie  purpose  of  Arbilralion,  did 
not  extend  to  anylliiiifj;  hut  regulations.  The  question  which  I  unders- 
tood the  learned  President  to  put  was  whether  at  that  time  there  were 
outside  of  that  letter,  negotiations  going  on  between  the  two  Govern- 
ments, in  referenee  to  an  Arbitration,  iiaving  a  broader  extent  than  that. 
The  assertion  of  Sir  Charles  Hussell  was  that  there  was  at  that  time,  and 
that  is  what  he  undertakes  to  prove  —  but  allow  me  le  say  he  has  proved 
nothing  of  the  kind,  but  proved  the  contrary  —  lie  luis  produced  no  letter 
written  prior  to  tiiat  time,  but  subsequently;  and  most  of  those  he  pro- 
duced were  communications,  not  between  the  I  niled  States  and  Great 
Britain,  but  betwen  dilferent  officers  of  Greal  Hritain  —  between  lord 
Salisbury  and  Sir  Julian  Pauncufotc  —  containing  suggestions  of  what 
they  would  propose  to  the  United  Stales,  but  not  (hat  they  had  been  pro- 
posed to  the  United  States. 

Now,  my  assertion  is  thai  al  tiie  lime  that  that  scheme  was  propo- 
sed by  Sir  Julian  Paunccfote  there  was  no  other  suggestion  of  arbi- 
tration pending  between  the  two  Governments.  1  said,  al  the  same  lime, 
that  after  that  suggeslion  was  made,  not  before,  or  at  the  lime,  the 
Government  did  go  on  to  discuss  Hie  question  of  Arbitration,  and  to  in- 
troduce oilier  questions  of  right;  but  it  was  al'terwards,  and  afterwards 
only.  At  Hie  lime  that  that  scheme  was  siibmilted,  on  April  29lii  IHfld, 
there  was  no  other  suggested  scheme  of  Arbitration  proposed  on  the  part 
of  either  Governmcnl,  and  it  has  not  been  proved  to  the  contrary.  In- 
deed that  statement  has  been  conlirmcd  by  letters  read  by  Sir  diaries 
Russell. 

Mr  Justice  Harlan.  —  1  want  to  ask  as  to  a  question  of  fad  as  bea- 
ring on  the  meaning  of  Hie  word  "  contingency  "  as  used  in  Article  IX. 
1  understand  Uie  Counsel  for  tiie  United  States  to  assert  that  the  terms  of 
Hie  agreement  for  the  appointment  of  Commissioners  was.  in  fact,  reached 
or  determined  upon  by  the  parlies  in  June  1891. 

Sir  Charles  Russell.  —  Yes. 

Mr  Justice  Harlan.  —  Now  I  want  to  know  if  Hierc  is  any  dispute 
on  that  fact.     I  do  not  say  what  it  means  or  does  not  mean. 

Sir  Charles  Russell.  —  Thai  is  Hie  fad. 

Mr  Justice  Harlan.  —  Yes;  at  liiattime,  tliough  the  question  of  .Vrbi- 
liaUon  was  under  discussion  and  had  been  to  for  a  long  while,  they  were 
not  agreed  as  lo  the  first  six  ArHcles  till,  say,  November  1891,  and  then 
on  the  18th  December  1891 ,  both  the  terms  of  Hie  Agreement  and  Hie 
lorms  of  Hie  Arbitration  were  signed  by  Hie  parlies.  Is  tiiere  any  dispute 
as  to  those  facts? 

Sir  Richard  Webster.  —  The  dales  are  correct ;  but  tiie  lirsl  five  ques- 
Hons  had  been  agreed  to  in  the  early  pari  of  1891.  long  before  the  ap- 
pointment of  the  Behring  Sea  Commissioners,  April  1891,  and  previous 
to  the  appointment  of  Hie  Behring  Sea  Commissioners,  the  dale  of  their 
appointment  being  Hie  22tli  June;  Hiere  had  been  an  arrangement  made 
—  a  correspondence  betwen  Mr  Wharton  and  Sir  Julian  Paunccfote  that 
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the  Commissioners  should  go  out  in  order  lo  obtain  inrormtition  for  the 
purpose  of  tiic  Arbitration  then  agreed  to.  I  can  give  you  the  date  of  the 
letter  if  you  desire  it. 

Mr  Justice  Harlan.  —  If  you  could  put  tiicm  on  a  piece  of  paper,  and 
give  them  to  me  I  should  be  obliged. 

Pir  Richard  Webster.  —  I  can  give  them  in  a  momenl.  Perhaps  the 
mo? ,  important  is  llic  i4tli  April  1891,  Mr  IMaine  to  Sir  Julian  Pauncc- 
fote,  which  is  a  modification  of  the  letter  of  the  17th  of  December  I8i)0, 
read  by  Sir  Cliarles  Hussell,  slating  the  first  live  questions  for  the  Arbi- 
'ration  in  the  form  which  thcv  ultimaloly  look  '.n  the  agreement  of  De- 
cember. Those  live  questions  had  been  settled  lor  the  purposes  of  Arbi- 
tration as  earlj  as  Ihe  lilh  .\pril  1801,  —  that  is  at  page  "iO.-i  of  llie  lirsl 
volume  to  the  Case,  —  the  United  Stales  Appendix;  and  in  Ihe  month 
of  May  or.Iune  there  is  the  correspondence  between  Mr  Wharton  and  Sir 
Julian  I'auncefole,  before  the  Commissioners  were  appointed,  that  those 
Commissioners  should  go  out  in  order  to  obtain  information  which  could 
be  used  in  the  .Vrbitration  if  necessary. 

The  President.  —  The  signature  of  tiiose  Articles  was  only  on  the 
i8tli  December  —  tliey  gel  lull  aulhorily  only  on  the  IStli  of  December. 

Sir  Richard  Webster.  —  The  18th  of  December,  1891,  is  the  lull 
agreement. 

Sir  Charles  Russell.  —  Might  i  give  this  other  dale,  in  Ihe  large 
Volume  thai  Mr  Justice  Harlan  has  before  him,  very  near  the  end  of  the 
Volume,  at  page  161,  Ihe  letters  Ihat  have  been  referred  to  show  Ihe 
views  Ihat  had  been  discussed  before  llie  Treaty.  This  is  a  Ictler  after 
the  Treaty  has  been  concluded,  sliowing  what  Mr  Wharton's  view  was, 
who  was  then  Ihe  Acting-Secretary  lor  the  United  States. 

If  Mr  Justice  llarhin  would  be  good  enough  to  turn  to  page  1(52. 

Oeneral  Foster.  —  Will  you  give  us  the  date  of  liic  letter? 

Sir  Charles  Russell.  —  The  dale  o''  the  letter  is  the  8th  of  March  189-2. 
"  In  your  note  of  February  29,  you  state  that  Her  Majesty's  Government 
has  been  informed  by  the  British  (Commissioners  tiiat  so  far  as  pelagic 
sealing  is  concerned,  there  is  no  danger  of  serions  diminution  of  the  fur- 
seal  species  as  a  consequence  of  this  year's  hunting,  and  upon  liiis  ground 
Lord  Salisbury  places  his  refusal,  lo  renew  the  modun  of  last  year.  His 
Lordship  seems  to  assume  a  determination  of  the  Arbitration  against  th. 
United  Slates  and  in  favour  of  Great  Britain,  and  that  it  is  already  onlj 
a  question  of  so  regulating  a  common  righl  lo  take  seals  as  to  pn^scrve 
the  species.  By  what  right  does  he  do  this?  Upon  what  principle  does 
he  assume  that  if  our  claims  are  established  ",  and  so  on,  —  it  will  not  be 
an  injury  to  our  property. 

Mr  Phelps.  —  I  beg  to  remind  the  Tribunal  of  another  motion  that 
has  been  was  filed  by  the  Agent  of  the  United  Slates,  lo  strike  out  from 
Ihe  Case  certain  claims  for  damages  and  certain  evidence.  We  await, 
of  course,  the  pleasure  of  Ihe  Tribunal  as  to  the  lime  when  it  should  be 
heard.     The  hour  for  adjournment  has  nearly  come,     I   wish  only  to 
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say  llial  al  some  lime,  at  llie  convenience?  ol'  liie  Tribunal,  and  before 
Ihe  argument  on  Ibe  merits  commences,  we  desire  to  have  an  o|)portunily 
lo  present  this  motion,  so  that  we  may  know  al  Ihe  bef^inninj;  of  the 
argument  wiial  claims  and  what  evidence  are  regarded  by  the  Tribunal 
as  in  the  Case,  and  subject  lo  consideration. 

Sir  Richard  Webster.  —  My  learned  friend  Ihe  .Mtorney-Oencral,  has 
asked  me  to  deal  witli  these  mailers.  They  are  so  small  thai  I  am  per- 
fectly willing  they  shouhl  be  discussed  at  any  lime  tiie  Tribunal  think 
convenient.  We  did  understand  the  Tribunal  lo  say  the  other  daj  thai 
—  and  I  read  the  words —  "  they  consider  that  this  other  motion  must 
be  reserved  to  a  later  stage  of  the  proceedings  ". 

Mr  Justice  Harlan.  —  I  ought  to  say  tiial  I  simply  understood,  and 
I  believe  I  made  the  suggestion  to  the  President,  Ihal  we  would  lake  up 
Ihe  argument  on  the  question  of  Ihe  supplemental  report  first. 

Sir  Richard  Webster.  —  But  may  I  say  first  with  reference  to  this 
mailer,  thai  I  am  perfectly  willing,  as  I  believe  it  is  a  very  short  matter 
and  will  require  very  little  explanation,  to  ;,ike  it  up  now.  Mean  only 
occupy  a  very  few  minutes. 

The  President.  —  The  Tribunal  would  rather  lake  the  matter  up  al  its 
next  session  ;  and  I  will  ask  Mr  I'heips  al  that  moment  to  bring  his  mo- 
tion before  us,  and  we  will  decide  whellier  we  will  lake  it  into  conside- 
ration or  not. 


The  Tribunal  proposes  to  meet  privately  on  Tuesday  next,  having  no 
public  sitting  on  thai  day.  So  our  adjournment  today  will  be  until  Wed- 
nesday, at  half  past  11  o'clock. 

The  Tribunal  accordingly  adjourned  until  Wednesday,  .April  12, 
1893,  al  half  past  11  o'clock. 


NOTICE 


The  daily  reporls  have  up  to  this  point  been  produced  nnder  the  joint  snporvi- 
slon  of  the  United  Slates  and  British  Afe'enls. 

The  United  Stales  Agent  has  now  retired  I'roni  the  arrangement  and  I'or  the 
fnlure  will  be  in  no  way  responsible  I'or  the  reports. 

The  reporls  will  however  bn  eontiniied  by  and  under  the  supervision  ol'  the 
Ibilish  Agent.  The  reporls  ollhe  arguments  of  the  British  Counsel  will  be  revised 
on  their  behalf  before  the  issue  of  the  weekly  reprint.  TIks  reports  of  the  argu- 
ments of  the  Counsel  for  the  United  Slates  will  also  before  the  issue  of  the  weekly 
reprint,  be  carefully  examined  with  the  actual  short-band  note  so  as  lo  insure  the 
accuracy  of  the  reporls, 

C.  K. 


SEVENTH  DAY.   APRIL,    12'",   1893. 


The  President.  —  I  will  begin  by  reading  llie  Order  of  tlie  Tribunal 
in  llie  mailer  wbicb  was  argued  last  week,  upon  llie  mailer  of  the  suji- 
plemenlary  Heporl  of  the  British  Bchring  Sea  Commissioners. 

Le  Tribunal  decide  de  ne  pas  recevoir,  quant  a  present,  le  document 
intitule  :  «  Rapport  suppl^mentaire  des  Commissionnaires  de  la  (irande- 
Bretagne  dans  la  mer  de  Behring  »,  date  du  31  Janvier  1893,  el  signe  de 
George  Baden-Powell  el  George  M.  Dawson,  lequel  a  ete  remis  aux  Arbi- 
tres  individuellemenl  par  I'Agent  de  la  Grande-Brelagne,  le  23  mars  1893, 
el  conlient  une  critique  des  moyons  de  preuve  produils  dans  les  pieces  el 
documents  precedemmanl  remis  au.\  Arbitres,  ou  une  argumenlalion 
portant  sur  lesdils  moyens  de  preuve.  Toule  liberie  demeure  neanmoins 
reservee  aux  represenlanls  de  la  partie  interessee  de  s'approprier  ledit 
document,  dale  du  31  Janvier  1893,  pour  I'incorporer  ii  leur  plaidoirie. 
s'ils  le  jugent  convenable.  La  question  de  radmissibilile  des  pieces  ou  de 
quelqu'une  d'cntre  elles  formant  annexes  audit  document  du  3!  Janvier 
1893  est  reservee  a  un  examen  ulterieur,  sans  prejudice  du  droit  pour 
les  represenlanls  des  deux  parlies  de  disculer  la  question  dont  il  s'agit, 
ainsi  que  le  contenu  des  diles  annexes  au  cours  de  leurs  plaidoiries. 

I  will  now  proceed  to  read  it  in  English.  —  "  It  is  ordered  that  the 
Document  entitled  a  Supplementary  Report  of  the  British  Behring  Sea 
Commissioners,  dated  January  31sl,  1893,  and  signed  by  George  Baden- 
Powell  and  George  M.  Dawson,  and  delivered  to  llie  individual  Arbitra- 
tors by  the  Agent  of  Her  Britannic  Majesty  on  the  2oth  day  of  March, 
1893    and  which  contains  a  criticism  of,  or  argument  upon,  the  evi- 
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